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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et 9eq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7148) 


In re THE H. E. KOONTZ CREAMERY, INC. AMA Docket No. 
127-2. Decided May 31, 1961. 


Class II Price—Adoption of Washington Class II Price 


Adoption of the Washington order Class II price level in the Upper Chesa- 
peake Bay order a valid and reasonable exercise of administrative discre- 
tion where the price level so established constituted the highest level 
obtainable for the orderly disposition of milk in excess of fluid needs and 
in view of close intermarket relationship between the two areas. 


Substantial Evidence—Volume 


Class II price supported by substantial evidence even though quantitively the 
record contains more evidence supporting a lower Class II price than 
that adopted. 


Discrimination—Proper Pricing—Confiscation 


Alleged differences between petitioner’s plant and plant of Washington co- 
operative and effect of order upon petitioner not sufficient reason for 
producers to lose competitive use value of milk in absence of confiscation. 


Mr. Harry Polikoff, of New York, New York, for petitioner. Mr. Joseph A. 
Walsh, for respondent. Mr. Clarence H. Girard, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), instituted by a peti- 
tion filed January 21, 1960, involving the validity of section 
1027.50(b) of Order No. 127 (7 CFR 1027), effective in part 
January 1, 1960, and fully effective February 1, 1960 (24 F.R. 
11071). The order was issued pursuant to the act and regulates 
the handling of milk in the Upper Chesapeake Bay marketing 
area. Petitioner is a handler under the order and operates a 
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milk distributing plant in Baltimore, Maryland, and a milk 
manufacturing plant in Westminster, Maryland, which also 
acts as a fluid milk supply plant for the marketing area. 


Order No. 127 contains a scheme whereby each handler pays 
for milk subject to regulation under the order at class values 
or prices, differing according to the use he makes of such milk, 
while producers receive a uniform or blend price based upon 
the total value of all milk used by all handlers under the 
order. Each handler pays his own producers at the uniform 
price and then, through adjustments with the producer-settle- 
ment fund kept by the market administrator, brings the total 
he has paid to producers up to (by paying into the producer- 
settlement fund) or down to (by receiving money from such 
fund) the total he is required to pay at class prices. In effect, 
a handler receives from the producer-settlement fund the amount 
by which the value of his milk at the class prices is less than 
the value at the blend price and pays into the producer-settle- 
ment fund the amount by which the value of his milk at the 
class prices exceeds the value at the blend price. 


Section 1027.50(b) of the order establishes the method for 
determining the prices which handlers are required to pay 
for milk classified in Class II, the lowest use classification under 
the order, e.g., milk used to produce such products as fluid 
cream, ice cream, cottage cheese, condensed milk, butter or 
powder. In general, petitioner complains that the Class II prices 
thus established are not in accordance with law in that they 
are too high and are not supported by evidence in the hearing 
record or the decision leading to the promulgation of the order. 
Petitioner further alleges that section 1027.50(b) is discrimina- 
tory against it with respect to competitors whose milk is regu- 
lated under Order No. 61 (7 CFR 961), which regulates the 
handling of milk in the Philadelphia, Pennsylvania, marketing 
area, and competitors whose sources of supply are not regu- 
lated by Federal milk orders, in contravention of the Fifth 
Amendment to the Constitution of the United States. These 
contentions and allegations are denied in the answer filed by 
the Acting Deputy Administrator, Agricultural Marketing Serv- 
ice. 

A hearing was held March 22, 1960, in Baltimore, Maryland, 
before Clarence H. Girard, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture. Peti- 
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tioner was represented by Harry Polikoff, Attorney at Law, 
New York, New York. Respondent was represented by Joseph 
A. Walsh, Office of the General Counsel, United States De- 
partment of Agriculture. At the hearing petitioner was per- 
mitted to amend its petition to allege additional facts which 
it claimed supported its charge of unlawful discrimination and 
to allege further that section 1027.50(b) of the order violated 
sections 8c(4), 8c(11)(C) and 8c(18) of the act (7 U.S.C. 
608c(4), (11) (C) and (18)). These allegations are also denied 
by respondent. 


The entire promulgation record (Docket No. AO 312), which 
led to the issuance of Order No. 127, was incorporated by ref- 
erence and made a part of the record in this proceeding. In 
addition, petitioner offered 13 exhibits. Exhibits 1, 2, 3, 4, 
6, 10 and 11 were received in evidence on the issue of unlaw- 
ful discrimination raised in paragraphs 11 and 12 of the peti- 
tion. Exhibits 8 and 9 were received because they were part 
of the promulgation hearing record which had already been 
received in evidence, Exhibits 5, 7, 12 and 13 were rejected 
but accompany the record as offers of proof. After the hearing 
the parties filed briefs. On October 25, 1960, the hearing exam- 
iner filed a report containing proposed findings of fact and 
conclusions and recommending that the petition be dismissed. 
Petitioner filed exceptions to the hearing examiner’s report 
and oral argument was held before the Judicial Officer April 
26, 1961, in Washington, D. C. 


FINDINGS OF FACT 


1. Petitioner, The H. E. Koontz Creamery, Inc., is a corpo- 
ration organized and existing under the laws of the State of 
Maryland with its principal office and place of business lo- 
cated at 5600 Reisterstown Road, Baltimore, Maryland. Peti- 
tioner is a handler regulated under Order No. 127, issued under 
the act and regulating the handling of milk in the Upper Chesa- 
peake Bay marketing area. Petitioner operates a pool distribut- 
ing plant in Baltimore, Maryland, and a pool supply plant in 
Westminster, Maryland. Petitioner utilizes milk in Class II, 
as defined in the order, at both of these plants. 


2. Upon the basis of evidence introduced at a public hear- 
ing held February 2-13 and March 9-13, 1959, in Baltimore, 
Maryland, pursuant to a notice issued January 14, 1959 (24 
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F.R. 428), the Deputy Administrator, Agricultural Marketing 
Service, issued a recommended decision September 15, 1959 
(24 F.R. 7530), and time was given to file exceptions thereto. 
A decision by an Assistant Secretary of Agriculture was issued 
November 20, 1959 (24 F.R. 9441) and reads, in part, as 
follows: 


“(c) Determination and level of class prices. The 
fundamental consideration in pricing milk in this mar- 
ket is to establish minimum Class I and Class II prices 
to producers which will result in adequate but not ex- 
cessive milk supplies to meet the fluid milk require- 
ments of the market plus a necessary reserve. More- 
over, it is essential, to restore and maintain orderly 
marketing of milk in the area, that these minimum 
prices be in appropriate relationship with prices in 
other markets in the region. The production area for 
the market is largely coextensive with that for the 
Washington market and overlaps the production areas 
for the Philadelphia, Pennsylvania, Wilmington, Dela- 
ware, and the New York-New Jersey Federal order 
markets as well as a number of local markets. 


* * * 


“Class II price. Some milk in excess of Class I re- 
quirements is necessary to maintain an adequate sup- 
ply of milk for the fluid market at all times. This ex- 
cess milk must be disposed of in manufactured prod- 
ucts which would be Class II under the proposed classi- 
fication system. The price for such milk should be 
maintained at the maximum level consistent with facili- 
tating its movement to manufacturing outlets when 
not required for Class I use in the market. The Class 
II price level should not be at so low a level, however, 
as to encourage procurement of milk supplies by 
handlers for the sole purpose of converting such milk 
into Class II products. 


“The members of the Maryland Cooperative Milk 
Producers Association supply at least seventy-five per- 
cent of the milk for the local market and the coopera- 
tive carries the bulk of the market reserve. Milk not 
needed for fluid uses is diverted to nearby plants for 
manufacturing uses. The facilities of the Maryland 
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and Virginia Cooperative Milk Producers at Laurel, 
Maryland, and the manufacturing plant at West- 
minster, Maryland, previously referred to, represent 
the principal outlet for surplus milk. However, other 
manufacturing facilities are available in the production 
area. The available facilities are adequate to handle 
any prospective market surplus. 


“Proponents proposed that the Class II price be estab- 
lished at a level somewhat below the price established 
under the Washington order contending that this 
would promote better price alignment with the Phila- 
delphia and the New York-New Jersey Class II price. 
They pointed out that the cooperative does not own a 
manufacturing plant and must move milk to local manu- 
facturing plants for processing at some additional trans- 
portation cost. 


“The available manufacturing facilities are favor- 
ably located with respect to the local market and to 
the production area. Under the diversion provisions 
herein provided milk can be efficiently moved direct 
from the farm to such manufacturing plant. Since much 
of the local surplus is processed through the same fa- 
cilities used to process the neighboring Washington 
surplus and such facilities are equally accessible to 
both Baltimore and Washington it would be inappropri- 
ate and unnecessary to establish a lower price than 
provided under the Washington order. It is concluded 
therefore, that the Class II price under this order 
should be established by the same formula and at the 
same level of the Washington Class II price. 


“The formula as herein proposed would base the but- 
terfat value on the Philadelphia market weekly quota- 
tions per 40-quart can of 40 percent sweet cream ap- 
proved for Pennsylvania and New Jersey for each week 
ending within the month as reported by the United 
States Department of Agriculture, and would provide 
a make allowance of $2.00 per can of cream. In order 
that butterfat values may not be unduly depressed by 
local market conditions in the Philadelphia area as re- 
flected in such cream price it is provided that the but- 
terfat value shall not be less than the average Grade 
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A (92-score) butter price at New York as reported 
by the United States Department of Agriculture for 
the month less 17 cents. This arrangement will provide 
assurance to local producers that the Class II price 
will continuously reflect competitive eastern butterfat 
values. 


“The skim milk value under the formula as herein 
proposed would be based on the average of the Chi- 
cago daily market quotations for roller and spray non- 
fat dry milk as reported by the Department of Agri- 
culture for the period from the 26th day of the pre- 
ceding month through the 25th day of the month for 
which the Class II price is being determined and re- 
flects a make allowance of approximately five and one- 
half cents per pound of powder. The formula as herein 
proposed would have yielded an average Class II price 
of $3.23 and $3.02 for the years 1957 and 1958, re- 
spectively. The 1958 price would have been eight 
cents higher than the New York Class III price, and 
six cents over the Philadelphia Class II price, and 
appropriately reflects the value of milk going into manu- 
factured products in this market. This level of Class 
II pricing should provide for the orderly disposition 
of milk in excess of fluid needs and at the same time 
will return to producers a competitive use value for 
such milk. A higher price for Class II milk than that 
herein proposed might result in a loss of outlets for 
local producer milk for manufacturing uses and hence, 
would not be in the interest of orderly marketing. 


“One handler proposed that provision be made for 
an adjustment to the Class II price during the flush 
production months which would provide a lower pric- 
ing for milk disposed of for butter and hard cheese. 
This handler also proposed that cream quotations be 
used to determine the Class II butterfat value with- 
out provision for a butter floor. 


“There are adequate facilities for handling the mar- 
ket surplus in the higher valued nonfluid milk prod- 
ucts and hence no reason for encouraging the use of 
producer milk for manufacture of butter and hard 
cheese. There is no indication that facilities are avail- 





SS ye 


fi Sn 


ee 
SO 


H. E. KOONTZ CREAMERY 443 
Cite as 20 A.D. 437 


able in the market for the manufacture of hard cheese 
and, while butter-making facilities are available, it is 
apparent that they are not used to any extent. 


“Producers should have assurance under the order 
that they will receive returns commensurate with the 
use value of their milk. Cream prices may be tempo- 
rarily depressed by local surplus conditions in the Phila- 
delphia market. However, when such prices are below 
current butter quotations it is apparent that such 
butter quotations, which reflect the support levels 
established for butterfat, more nearly reflect the use 
value of butterfat. It is appropriate therefore to pro- 
vide for use of the higher of the Philadelphia cream 
quotation or the New York butter quotation.” 


Some of the evidence in support of these findings and con- 
clusions may be found at pages 50-52, 66, 68-71, 224, 234, 394- 
95, 415, 468-72, 483-84, 533-34, 560, 596, 603, 607-08, 733-34, 
874, 927, 1541-42, 1567-69, 1813-14, 1834-37, 2151-2205, 2221- 
27, 2252-56, 2258-61, 2279-81, 2286, 2289-95, 2317, 2325, 2344, 
2354-55 and 2454 of the promulgation hearing record and 
exhibits 31, 32, 81-106 and 111-120 attached thereto. 


8. Order No. 127 was issued by an Assistant Secretary of 
Agriculture December 28, 1959 (24 F.R. 11071). The order 
reads, in pertinent part, as follows: 


“§ 1027.0 Findings and determinations. 
“(a) Findings upon the basis of the hearing record. 


*x** * 

(1) The said order, and all of the terms and 
conditions thereof, will tend to effectuate the deciared 
policy of the act; 

(2) The parity prices of milk as determined pur- 
suant to section 2 of the act are not reasonable in 
view of the price of feeds, available supplies of feeds, 
and other economic conditions which affect market sup- 
ply and demand for milk in the said marketing area, 
and the minimum prices specified in the order are such 
prices as will reflect the aforesaid factors, insure a 
sufficient quantity of pure and wholesome milk and be 
in the public interest; 


* * * 
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“§ 1027.50 Class Prices. 


“Subject to the provisions of §§ 1027.51 and 1027.52 
each handler shall pay, at the time and in the manner 
set forth in § 1027.80 for each hundredweight of milk 
containing 3.5 percent butterfat received at his pool 
plant(s) during the month from producers or a coopera- 
tive association not less than the following prices per 
hundred-weight for the respective quantities of milk in 
each class computed pursuant to § 1027.46. 


* * * 


(b) Class II price. The price for Class II milk 
shall be the sum of the values of butterfat and skim 
milk computed as follows: 


“(1) Butterfat. Add all weekly quotations per 40- 
quart can of 40 percent sweet cream approved for Penn- 
sylvania and New Jersey in the Philadelphia market 
as reported each week ending within the month by the 
Department, divide by the number of quotations, sub- 
tract $2.00, divide by 33.48, multiply by 3.5: Pro- 
vided, That such butterfat value shall not be less than 
3.5 times 120 percent of the average Grade A (92-score) 
butter price at New York as reported by the Depart- 
ment for the month for which payment is to be made 
less 17 cents; 


“(2) Skim milk. The average of carlot prices per 
pound for nonfat dry milk, spray and roller process, 
respectively, for human consumption, f.o.b. manufac- 
turing plants in the Chicago area, as reported for 
the period from the 26th day of the preceding month 
through the 25th day of the current month by the 
Department shall determine the skim values as fol- 
lows: 


Average price per pound of 
nonfat dry milk (spray 


and roller process) Skim value 
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CONCLUSIONS 
I 


The petitioner contends that section 1027.50(b), the Class 
II pricing provision of Order No. 127, is not supported by 
evidence in the promulgation hearing record, that the deci- 
sion upon which it was based is contrary to such record, 
that the resulting price discriminates against the petitioner, 
and that the Class II price thus established violates sections 
8c(4), 8c(11)(C), and 8c(18) of the act (7 U.S.C. 608c(4), 
608c(11) (C)and 608c(18) ). 


It should be stated herein at the outset that the applicable 
statutory provisions afford a means for adjudicating whether 
an order, a provision thereof, or an obligation imposed in 
connection therewith is “not in accordance with law” (7 U.S.C. 
608c(15(A)). Our inquiry im this proceeding does not encom- 
pass questions of policy, desirability, or the evaluation of the 
effectiveness of economic and marketing regulations promul- 
gated pursuant to the act. See e.g., In re Hygeia Dairy Com- 
pany, 19 A.D. 257, 273 (1960); In re Charles P. Mosby, Jr., 
d/b/a Cedar Grove Farms, 16 A.D. 1209, 1220 (1957), aff’d, 
S.D. Miss. Jan. 5, 1959; In re Clover Leaf Dairy Company, 
15 A.D. 339 (1956), aff'd, N.D. Ind. Sept. 10, 1958; Im re 
Roberts Dairy Company, 4 A.D. 84 (1945). Cf. Pacific States 
Box & Basket Co. v. White, 296 U.S. 176, 182 (19385). 


II 


The Secretary found in promulgating Order No. 127 that 
“the Class II price under this order should be established by 
the same formula and at the same level of the Washington 
Class II price,” and that such action would tend to effectuate 
the declared policy of the act. Section 2(1) of the act (7 
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U.S.C. 602(1)) declares it to be the policy thereof to establish 
and maintain such orderly marketing conditions for agri- 
cultural commodities in interstate commerce as would establish 
parity prices, and section 8c(18) (7 U.S.C. 608c(18)) modi- 
fies this to provide that the prices fixed in a milk order shall 
reflect “economic conditions which affect market supply and 
demand for milk and its products in the marketing area ***, 
insure a sufficient quantity of pure and wholesome milk, and 
be in the public interest.” Thus, it is the statutory policy, 
in part, to establish and maintain an orderly market to bring 
about and maintain the statutory price level. In re Hygeia 
Deiry Company, supra; In re Copiah Guernsey Dairy Cob 
operative, Inc., 16 A.D. 1193 (1957) ; In re Beatrice Foods Co., 
15 A.D. 767 (1956), aff'd, N.D. Okla. Feb. 25, 1957, 16 A.D. 
177 (1957); Im re Terrace Park Dairy, 12 A.D. 1383 (1953). 
See Heinemann Creameries, Inc. and Kewaskum Dairy Com- 
pany v. Benson (E.D. Wis. 1958), 18 A.D. 1242. See also 
United Milk Producers of New Jersey v. Benson, 225 F.2d 527, 
529 (D.C. Cir. 1955) ; Grant v. Benson, 229 F.2d 765 (D.C. Cir. 
1955), cert. demed, 350 U.S. 1015 (1956). Petitioner alleges, 
however, that the Class II pricing provisions are not in ac- 
cordance with law because the finding of the Secretary re- 
ferred to above is not supported by adequate basic findings 
which are supported by substantial evidence. 


With respect to the Class II price’ the Secretary found and 


1In promulgating Order No. 127, the Secretary found with respect to pricing generally 
that the production of the marketing area is largely coextensive with that for the Washing- 
ton, D. C., marketing area. Baltimore city dealers compete directly for sales within and 
without the marketing area with handlers regulated under the Washington order. To 
restore and maintain orderly marketing of milk, it is essential that minimum prices be in 
appropriate relationship with prices in other markets in the region. The intermarket rela- 
tionship between Baltimore and Washington requires a close alignment of prices between the 
two markets. Class I prices in the Baltimore and Washington markets have been closely 
related over an extended period of years and have tended to approach equality. Several 
Washington area handlers have route distribution in parts of the Baltimore marketing area 
and Baltimore handlers operate routes in parts of the Washington marketing area. Several 
handlers operate plants in both the Baltimore and Washington marketing areas and any 
significant variation in the Class I price as between the two areas could result in shifts of 
plants and/or producers from one market to the other. Improved handling methods and trans- 
portation have made the midwestern area a potential supply for northeastern markets, in- 
cluding the Upper Chesapeake Bay area. Appropriate price alignment is necessary between 
the midwestern area and the northeastern markets. Since both Baltimore and Washington 
are equidistant from Chicago it is appropriate that the initial Class I price level should be 
identical in the Baltimore and Washington markets. To keep the prices in the two markets 
aligned with those in the Philadlephia and New York-New Jersey markets, whose production 
areas overlap the Washington and Baltimore production area, the order for the Upper Chesa- 
peake Bay and the Washington order should contain identical adjustment mechanisms based 
on the average movement in the Philadelphia, New York-New Jersey and Chicago Federal 


order Class I price. 
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determined, in part, in the decision which preceded the disputed 
order that the price of Class II milk should be maintained at 
the maximum level consistent with facilitating its movement 
into manufacturing outlets when not needed for Class I use 
in the market. He further determined that the Class II price 
level should not be at so low a level as to encourage procure- 
ment of milk supplies by handlers for the sole purpose of 
converting such milk into Class II products. The local coopera- 
tive supplies at least 75 percent of the milk for the market 
and carries the bulk of the market reserve. Milk not needed 
for fluid use is diverted to nearby manufacturing plants at 
Westminster, Maryland, and Laurel, Maryland, the latter plant 
being a pool plant under the Washington, D. C., order. Other 
manufacturing facilities are also available. The request to 
establish a Class II price somewhat lower than the level estab- 
lished under the Washington order was denied in the deci- 
sion because much of the local surplus is processed through 
the same facilities used to process the neighboring Washing- 
ton surplus and such facilities are equally accessible to both 
Baltimore and Washington. Under the diversion provisions 
milk can be efficiently moved direct from the farm to such fa- 
cilities. The Secretary determined by reason thereof that it 
would be inappropriate and unnecessary to establish a lower 
price than provided under the Washington order to provide 
for the orderly disposition of milk in excess of fluid needs 
and to return to producers a competitive use value for such 
milk, and that the Class II prices of both orders should there- 
fore be the same.? 


As seen from the decision which preceded the issuance of 
the contested order, summarized above and set forth in full in 
Finding of Fact 2, the rationale or basis for the establishment 
of the Class II price in the Upper Chesapeake Bay, Maryland, 
marketing area at the same level as the Class II price under 
the Washington marketing order was to return to producers 
the competitive use value for their milk utilized in manufactured 


2 Also with respect to the Class II price under Order No. 127, the proposal to establish a 
lower Class II price during the flush production months for milk disposed of for butter and 
hard cheese was denied because facilities for handling the market surplus in the higher 
valued nonfluid products were available, and there was no reason for encouraging the use 
of wroducer milk for the manufacture of butter and hard cheese. Moreover, facilities are 
lacking in the area for the manufacture of hard cheese and the butter-making facilities 
are not used to any extent. The Secretary also found that the value of milk used in manu- 
fact iring dairy products is affected little, if any, by the location of the plant receiving and 
provessing such milk. The milk received at country plants need not be transported to the 
city for utilization in Class II. 
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miJk products while at the same time facilitating the move- 
ment of surplus milk into manufacturing outlets. The competi- 
tive use value, in turn, was determined simply on the basis 
of the price that could be readily obtained in the market for 
such milk. The Laurel, Maryland, plant of the Maryland and 
Virginia Milk Producers Association, a pool plant under the 
Washington order, was found in the decision to have processed 
much of the Order No. 127 surplus in the past and to be ac- 
cessible to the Baltimore market. It was further found in the 
decision, in effect, that this plant would pay the Washington 
Class II price for milk received there. In view of the fact that 
this price, which was higher than any proposed at the hearing, 
was available or obtainable to producers in the Upper Chesa- 
peake Bay marketing area, or that the Secretary had good 
reason to think so, it was adopted by the Secretary in the is- 
suance of Order No. 127. The contested determination is clearly 
appropriate under the standards set forth in section 8c(18) 
of the act, that is, the Class II price adopted reflects economic 
conditions which affect market supply and demand for milk 
and its products in the marketing area. Simply stated, the 
Class II price under the order was established at the highest 
level obtainable for the orderly disposition of milk in excess 
of fluid needs. It is concluded that the adoption of the Wash- 
ington Class II price level in the Upper Chesapeake Bay order 
constituted a valid and reasonable exercise of administrative 
discretion. Cf. In re Hygeia Dairy Company, supra, at pp. 291- 
294; In re Avondale Dairy Co., 4 A.D. 1, 10 (1945). “The 
background and legislative history of the Agricultural Market- 
ing Agreement Act of 1937, as amended, leaves no doubt that 
Congress gave the Secretary broad discretion in its adminis- 
tration.” Queensboro Farm Products, Inc. v. Wickard, 137 F.2d 
969, 977 (2d Cir. 1943). The “terms of the Order are largely 
matters of administrative discretion” and the technical details 
“are left to the Secretary and his aides.” Stark v. Wickard, 
321 U.S. 288, 310 (1944). The responsibility of selecting the 
means of achieving the statutory policy and the relationship 
between the remedy selected and such policy are peculiarly 
matters for administrative competence. American Power & 
light Co, v. Securities and Exchange Commission, 329 U.S. 90, 
112 (1946); Secretary of Agriculture v. Central Roig Re- 
fining Co., 338 U.S. 604, 618-14 (1950). This is especially true 
in the area of milk pricing under orders issued pursuant to 
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the act. One need only examine the broad standards govern- 
ing pricing under the act set forth in section 8c(18) thereof 
to reach this conclusion. Cf. Secretary of Agriculure v. Central 
Roig Refining Co., supra. 

It was also recognized in the decision that the fundamental 
consideration in pricing milk in the Upper Chesapeake Bay 
marketing area is fo establish minimum class prices that 
would result in adequate but not excessive milk supplies to 
meet fluid needs plus a necessary reserve and that these 
minimum class prices should be in appropriate relationship 
with prices in other markets in the region. The production 
area for the market involved is most nearly connected with 
that of the Washington marketing area. The Secretary found 
in the decision that the “production area for the market is 
largely coextensive with that for the Washington market and 
overlaps the production areas for the Philadelphia, Pennsyl- 
vania, Wilmington, Delaware, and the New York-New Jersey 
Federal order markets as well as a number of local markets.” 
Moreover, the Secretary specifically found that the intermarket 
relationship between Baltimore and Washington requires a close 
alignment of prices between the two markets, On the basis of 
these conclusions as well, it cannot be said that tying the Order 
No. 127 prices to the Washington level of prices was “not in 
accordance with law” especially in view of the fact that a 
plant regulated under the Washington marketing order, which 
was required under such order to pay the Washington Class II 
price for the Washington market surplus received there, was 
also a surplus disposal plant for the Baltimore market. 


Petitioner sees a fatal error in the statement contained in the 
decision that under the formula for Class II pricing proposed 
therein the average Class II price in 1958 would have been 
“ **#* six cents over the Philadelphia Class II price, and ap- 
propriately reflects the value of milk going into manufactured 
products in this market.” Petitioner contends that the decision 
compares basically a country price under Order No. 127 (since 
the principal outlets for market surplus are located in West- 
minster and Laurel, Maryland) with the Order No. 61 (Phila- 
delphia) f.o.b. city price and that the Order No. 127 Class 
II price is at least 13 cents above the comparable Philadelphia 
country price and not six cents as found in the decision. For 
this reason, petitioner contends that the decision and the order 
resulting therefrom are “not in accordance with law.” 
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Petitioner places undue emphasis on the alleged comparison 
between Philadelphia city and Order No. 127 country Class 
II prices contained in the decision. An examination of the 
decision reveals that the comparison in issue was not the 
reason for establishing the Order No. 127 Class II price at 
the same level as the Washington Class II price. In fact, such 
comparison is merely an affirmation of the formula adopted, 
a hypothetical application of the formula to determine the 
result thereof on the basis of past experience. There is no 
Class II country price under the Upper Chesapeake Bay order 
and, contrary to petitioner’s contention, the decision did not 
establish the Class II price thereunder on the basis of any Order 
No. 61 price. 


We turn now to petitioner’s contention that section 1027.50 (b) 
is not supported by substantial evidence in the promulgation 
hearing record upon which it was based. Petitioner takes is- 
sue with the evidentiary basis for the findings contained in 
the decision to the effect that “much of the local surplus is 
processed through the same facilities used to process the neigh- 
boring Washington surplus” and that “such facilities are 
equally accessible to both Baltimore and Washington.” Peti- 
tioner belittles receipt of Baltimore surplus at the Laurel 
plant because its Westminster plant received much more Balti- 
more surplus milk in 1958 than was received at the former 
plant. However, Laurel acquired during such year over 11 mil- 
lion pounds of surplus milk from the Baltimore cooperative. 
The record indicates, in part, that in 1958 the Maryland Co- 
operative Milk Producers, Inc., the local cooperative which car- 
ries the bulk of the surplus, shipped at least 10 percent of the 
market surplus to the Laurel, Maryland, plant of the Maryland 
and Virginia Milk Producers Association and received therefor 
the Baltimore cooperative’s Baltimore f.o.b. city Class III price 
or seven cents per hundredweight more than petitioner’s West- 
minster plant was paying for surplus milk, and that the Laurel 
plant has agreed to accept at any time and in any amount milk 
in excess of fluid needs in the Baltimore market. Such testi- 
mony describes an important association in the past by the 
Laurel plant with Order No. 127 market surplus and a willing- 
ness and ability to handle all or most of such surplus in the 
future. On the basis of the record, the Laurel plant may not 
be disregarded or minimized, as petitioner would have us do, 
as an important outlet for the disposal of market surplus. 
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The record indicates that the Laurel plant is a surplus disposal 
plant for the market and can absorb all the Baltimore market 
surplus. 


In addition, the Washington order plant received the surplus 
of the Maryland Cooperative Milk Producers, Inc., prior to the 
issuance of Order No. 127 at a substantially higher price than 
petitioner was paying at its Westminster plant. Official notice 
was taken in the promulgation record of the recommended and 
revised recommended decisions under the Washington order 
and official notice was taken in the decision issued in connec- 
tion with Order No. 127 of the decision of the Secretary under 
the Washington order. It could thereby be reasonably anticipated 
that the Laurel plant of the proponent cooperative of the Wash- 
ington order would pay the same price for Order No. 127 sur- 
plus milk as it was required to pay for Order No. 2 (Washing- 
ton) Class II milk. Too, the diversion provisions of the pro- 
posed order permitted movement of surplus milk from the farm 
directly to the Laurel plant which is only 19 miles from Balti- 
more and which is, as the record indicates, conveniently lo- 
cated, at the least, to portions of the production area. It is 
concluded that the findings of the decision specifically ques- 
tioned by petitioner and the pertinent portions of the decision 
generally are supported by substantial evidence in the promulga- 
tion hearing record and, in light of the expertise of the Sec- 
retary, such evidence could legally form the basis for the judg- 
ment of the Secretary reflected in the contested provision. Cf. 
Railway Express Agency, Inc. v. Civil Aeronautics Board, 243 
F.2d 422 (D.C. Cir. 1957) ; In re Hygeia Daary Company, supra; 
In re Avondale Dairy Co., supra. Rule making generally looks 
to the future and is experimental in nature being subject to 
amendment as experience warrants. American Airlines, Inc. 
v. Civil Aeronautics Board, 192 F.2d 417 (D.C. Cir. 1951); 
In re The Lawson Milk Company, 17 A.D. 239 (1958), aff'd, 
187 F.Supp. 66 (N.D. Ohio 1960), appeal pending. 


In this connection it is recognized that quantitatively the 
record contains more evidence proposing or supporting a lower 
Class II price than that adopted in the disputed order. How- 
ever, the Secretary is not limited to or bound by a weighing 
by volume of the evidence adduced at a promulgation hearing 
held pursuant to the act. Cf. National Labor Relations Board 
v. Seven-Up Bottling Company of Miami, Inc., 344 U.S. 344, 
349 (1953) ; Ace Lines, Inc. v. United States, 9 Pike & Fischer 
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Admin. Law (2d) 1026 (S.D. Iowa 1960); Sims Motor Trans- 
port Lines, Inc. v. United States, 9 Pike & Fischer Admin. 
Law (2d) 931 (N.D. Ill. 1959) and cases cited therein; Wash- 
ington-Baltimore Adequacy of Service Investigation, 10 Pike & 
Fischer Admin. Law (2d) 908 (C.A.B. 1960). It is for the 
Secretary to determine the worth, value and relevancy to be 
assigned to evidence in the promulgation hearing record in 
relation to the exercise of judgment and discretion as to how 
the purposes of the act would be best effectuated. Cf. Chicago, 
Burlington & Quincy Railway Company v. Babcock, 204 US. 
585, 598 (1907); National Labor Relations Board v. Seven-Up 
Bottling Company of Miami, Inc., supra, at p. 348. “A variety 
of plans *** may well conform to statutory standards. But 
the choice among permissive plans is necessarily the Secre- 
tary’s; he is the agency entrusted by Congress to make a 
choice.” Secretary of Agriculture v. Central Roig Refining 
Co., supra, at p. 614. . 


The pertinent promulgation hearing record contains a wealth 
of oral testimony and statistical information with respect to 
surplus milk pricing under the proposed order. The establish- 
ment of such a price in relation to such available guide lines 
as the midwestern condensary, U. S. average manufacturing, 
and neighboring Federal order market prices is not a simple 
matter and appears to have been achieved in Order No. 127. 
In any event, the availabiity of the Laurel plant for disposal 
of Order No. 127 surplus and the close intermarket relation- 
ship between Baltimore and Washington could well form the 
basis for the disputed determination herein. 


Furthermore, our inquiry on the question of evidentiary sup- 
port is not directed to whether there is some evidence in the 
record to support petitioner’s or the cooperative’s proposals, 
but whether the pricing formula adopted by the Secretary is 
supported by substantial evidence in the record either directly 
or by reasonable inference, with reference to the effectuation 
of: the statutory purposes. In re Belle-Vernon Milk Company, 
13 A.D. 447, 477 (1954) and cases cited therein. An order issued 
pursuant to the act need not adopt as its terms and conditions 
the exact proposals advanced at the hearing by interested mem- 
bers of the milk industry. Cf. Queensboro Farm Products, Inc. 
v. Wickard, supra; In re Independent Milk Producer-Distribu- 
tors’ Association, 20 A.D. 1 (1961); In re Belle-Vernon Milk 
Company, supra; In re Pestel Milk Company, 6 A.D. 85 (1947), 
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aff'd in Charles W. Allen v. Brannan (S.D. Ohio 1950). And 
the Class II pricing provision contained in the order effective 
January 1 and February 1, 1960, was clearly within the scope 
of the notice of hearing in the rule-making proceeding which 
preceded its issuance. The notice was patently adequate to 
support the order issued. Cf. United States v. Wrightwood 
Dairy Co., 127 F.2d 907 (7th Cir. 1942); Pearson v. Walling, 
138 F.2d 655 (8th Cir. 1943); Wéllapoint Oysters, Ine. v. 
Ewing, 174 F.2d 676 (9th Cir. 1949), cert. denied, 338 U.S. 
860 (1949) ; In re Independent Milk Producer-Distributors’ As- 
sociation, swpra; In re Ideal Farms, Inc. et al., 18 A.D. 1 (1959), 
aff’d 181 F.Supp. 62 (D. N.J. 1960); In re Belle-Vernon Milk 
Company, supra. 


III 


Petitioner points to alleged differences between conditions at 
the Laurel and Westminster plants and contends by virtue 
thereof that the Secretary could not legally adopt the Laurel 
price, that is, the Class II price under the Washington order, 
in the Upper Chesapeake Bay marketing area. In effect, peti- 
tioner is contending, in part, that the Laurel plant is newer 
and more modern with more modern facilities than its West- 
minster plant, and operates with a more even and regular sup- 
ply of milk and that establishing the same handling margin for 
the two plants in the order discriminates against it. Petitioner 
argues basically that the Secretary in establishing the Class II 
price should have taken into consideration its relative higher 
costs in manufacturing milk products. Also, petitioner complains 
of the effect of the Class II price upon it. Petitioner alleges that 
the order prescribes a price higher than the average Philadelphia 
cream price as the basis of the Class II price while petitioner’s 
competitors, not regulated under Order No. 127, market their 
products in Baltimore below such average price. Petitioner 
further argues that the Secretary should have adopted the Class 
II pricing provisions of the Philadelphia order.’ 


® Petitioner argues that in establishing the Class II price in Order No. 127 the Secre- 
tary should have given consideration to the fact that the Philadelphia order provides for a 
maximum administrative assessment of two cents, whereas the maximum administrative 
assessment under Order No. 127 is five cents. Section 10(b)(2)(i) of the act requires that 
each order relating to milk shall provide that each handler subject thereto shall pay such 
handler’s pro rata share of the expenses incurred in administering the order. Assessments 
under the several milk orders vary as the relation of expenses to the quantity of milk regu- 
lated under the several orders vary. Such assessments have no relevancy to the level of 
prices fixed under the several milk orders. The administrative assessment at the maximum 
rate of five cents to defray the cost of administering Order No. 127 was fully justified at 
the hearing (R. 2598-2606). 
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While petitioner competes with products manufactured from 
milk priced under the Philadlephia order, it also competes with 
products manufactured from milk regulated under other Fed- 
eral orders and milk which is completely unregulated. Peti- 
tioner also competes with the plant of the Maryland & Virginia 
Milk Producers Association in Laurel, Maryland, which is regu- 
lated under the Washington, D. C. order. If the Order No. 127 
Class II price were lower than the Washington Class II price, 
petitioner would have a raw product cost advantage over the 
Laurel plant and other plants regulated under that order.‘ 
Moreover, petitoner competes with other regulated handlers in 
the sale of Class II products in the marketing area. These 
other handlers collectively handle as much surplus as the peti- 
tioner. For example, in February 1960, petitioner handled less 
than half of the Class II milk in the pool at its Westminster 
plant. In a situation in which the administrative regulation 
could not “produce complete equality, for the variables are 
too numerous,” it is sufficient that the administrative applica- 
tion of the statute is a “reasonable” one. Mitchell v. Budd, 
350 U.S. 478, 480 (1956). 


It is recognized that petitioner must pay more for milk manu- 
factured into Class II products than a Philadelphia handler 
located 140 or more miles from Philadelphia, but that does 
not justify requiring producers to accept less for this milk than 
they can obtain from other handlers and from sales to the 
Laurel plant. It is clear that producers have in the Laurel 
plant an alternative sales outlet for Class II milk at the prices 
prescribed in the order. It is also clear that petitioner wants 
the order so drafted as to assure its manufacturing operations 
a continued supply of milk at a lower price than producers 
can obtain at the Laurel plant. Petitioner claims it cannot com- 
pete with Laurel and pay the same price that Laurel can pay, 
because of the peculiarities of petitioner’s operations. But, the 
producers supplying the market should not be required to lose 
the value of their milk to enable a manufacturer to continue 
to engage in a business if he has a natural disadvantage. It 


* Petitioner argues that since the Laurel plant is owned by a cooperative, that plant 
does not have to pay the Class II prices. This is not so. A cooperative is subject to provi- 
sions of the act “except as to the payment of the uniform price’ to producer-members 
of the cooperative association. United States v. Rock Royal Co-op., 307 U.S. 583, 580 (1939). 
A cooperative must account to the marketwide pool at the class prices the same as any 
proprietary handler. The total net proceeds which a cooperative may blend to its members 
are only the proceeds which remain after it has met its obligations to the producer-settlement 
fund under the order. Ibid. 
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would make little economic or marketing sense to require pro- 
ducers to subsidize, in effect, petitioner’s manufacturing opera- 
tions. Producer milk is more valuable when delivered to Laurel 
and such producers should not be penalized on the basis of 
whether a handler desires to manufacture their milk Cf. In 
re Hygeia Dairy Company, supra, at pp. 285-86. Petitioner is 
not required to retain its Westminster plant in the market pool. 
Its Baltimore city plant is self sufficient insofar as petitioner’s 
Class I requirements are concerned. The proper cost for the 
raw material should not be reduced to enable a plant essentially 
engaged in manufacturing operations to stay in the pool. 


As was stated above in part II of these Conclusions, the 
disputed Class II price contained in Order No. 127 was estab- 
lished so as to return to producers the competitive use value 
for their milk utilized in manufactured milk products. Such 
object or aim bears a reasonable relation to the accomplish- 
ment of a valid legislative purpose—to price milk to reflect the 
factors contained in section 8c(18) of the act.® Accordingly, 
the failure to provide for petitioner’s allegedly high-cost opera- 
tion disadvantage does not appear unreasonable, arbitrary or 
violative of the due process clause. Section 1027.50(b) of the 
order results in, and the alleged discrimination complained of 
results from, the proper pricing of producer milk. Under these 
circumstances, the fact that a particular regulation may im. 
pose economic losses upon certain areas or persons does not 
constitute a violation of the due process clause.* Secretary of 
Agriculture v. Central Roig Refining Co., supra, at pp. 617-19; 
Bowles v. Willingham, 321 U.S. 503, 518 (1944); Wickard v. 
Filburn, 317 U.S. 111, 129 (1942); Currin v. Wallace, 306 
U.S. 1, 14 (1939). Nor does the Constitution protect petitioner 
from competitive disadvantage. Senn v. Tile Layers Protec- 
tive Union, 301 U.S. 468 (1937) ; Alexander Sprunt & Son, Inc. 


5 Here, as in Rigby v. Rasmussen, 275 F.2d 861, 864 (10th Cir. 1960), involving the ap- 
plication of statutory terms for a major regulatory program, the ‘‘regulation reflects the 
Secretary’s best efforts to honor the provisions of the statute *** while achieving a result 
in accord with the statutory scheme, and that is enough.” 

* Petitioner claims the Class II pricing provisions of Order No. 127 discriminate against 
petitioner and are violative of the Fifth Amendment to the Constitution. Although afforded 
the opportunity to do so at the oral hearing herein, petitioner offered no evidence to show 
confiscation. Petitioner merely offered in evidence price announcements of the market 
administrators of the Upper Chesapeake Bay, Philadelphia and Washington milk orders. A 
mere claim that a person cannot operate his business at a profit or that he may suffer eco- 
nomic losses not shared by others is wholly inadequate to support a claim of confiscation. 
Hegeman Farms Corp. v. Baldwin, 298 U.S. 163 (1984); Bowles v. Willingham, 821 U.S. 503 
(1944) ; Wawa Dairy Farms, Inc. v. Wickard, 149 F.2d 860 (8d Cir. 1945). 
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v. United States, 281 U.S. 249 (1930) ; Eastern Airlines, Inc. v. 
Civil Aeronautics Board, 185 F.2d 426 (D.C. Cir. 1950). The 
fact that a handler has engaged in a particular type of business 
practice does not prevent the order from changing the practice. 
See e.g., Queensboro Farm Products, Inc. v. Wickard, supra; 
In re Terrace Park Dairy, supra. 


IV 


Petitioner can obtain no assistance from section 8c(11) (C) 
of the act (7 U.S.C. 608c(11)(C)). This section requires that 
orders shall, so far as practicable, prescribe such different terms, 
applicable to different production areas and marketing areas, 
as the Secretary finds necessary to give due recognition to the 
differences in production and marketing of milk in such areas. 
This section specifically authorizes different terms and provi- 
sions in Order No. 127 from those contained in Order No. 61, 
and at the same time does not require that where there are no 
substantial differences in production or marketing there must 
be differences between orders. The Secretary found that pro- 
duction and marketing conditions in the Washington and Upper 
Chesapeake Bay areas are interrelated and similar and that 
orderly marketing in these areas requires that the Class II 
and Class I prices under the two orders be the same. To the 
extent deemed necessary, the order provides for an alignment 
with Philadelphia order prices. 


Petitioner asserts in its reply brief that Maryland Coopera- 
tive Milk Producers, Inc., which handles most of the surplus 
in the market, bought a milk plant at Unionville, Maryland, 
after the issuance of the order and petitioner draws certain in- 
ferences from this alleged fact. A proceeding under section 
8c(15(A) of the act in which an order provision is challenged 
is limited to a review of the evidence in the promulgation hear- 
ing and is not a de novo hearing for the receipt of additional 
evidence. See ¢.g., In re Mills Dairy Products Company eé al., 
19 A.D. 807 (1960) and cases cited therein. This is especially 
applicable to facts not in existence at the inception of the 
order. Consequently, the cooperative’s alleged purchase and the 
inferences drawn therefrom are not for our consideration 
herein. Also, the hearing examiner’s exclusion of exhibits prof- 
fered by petitioner was therefore proper. 


To summarize, it is concluded, on the basis of the findings 
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and conclusions of the Secretary contained in the contested deci- 
sion, that the Class II pricing provisions contained in Order 
No. 127 constitute a valid and reasonable exercise of adminis- 
trative discretion. The Secretary could clearly determine on 
the basis of such findings and conclusions that section 1027.- 
50(b) of the order would tend to effectuate the declared policy 
of the act. It is further concluded that such findings and con- 
clusions are supported by substantial evidence in the promulga- 
tion hearing record. In addition, petitioner has failed to show 
that the provisions are confiscatory, arbitrary, discriminatory 
or otherwise violative of the Fifth Amendment to the Con- 
stitution of the United States. 


The many contentions of the parties presented for the rec- 
ord have been considered and whether or not specifically men- 
tioned herein, any suggestions, requests, etc., inconsistent with 
the decision are denied. In this connection, the parties briefed 
the question of the authority of the Judicial Officer in the 
event it was determined that the Class II pricing provisions 
are invalid. In view of the conclusions reached herein, no com- 
ment on this issue is deemed necessary. 


ORDER 
In view of the foregoing, the relief requested by the peti- 
tioner is denied and the petition is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7149) 


In re JULIAN M. MARKS, STUART A. NEWMAN, MARSHALL K. 
SMITH, IRWIN M. EISEN, AND JAMES S. SCHONBERG. CEA 
Docket No. 98. Decided May 1, 1961. 


Noncompetitive Transactions—Denial of 
Trading Privileges—Consent Order 


Respondent Stuart A. Newman consented to an order requiring all contract 
markets to refuse all trading privileges to this respondent for 30 days. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. Sherwin 
J. Stone, of Chicago, Illinois, for respondent Stuart A. Newman. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1), instituted by a complaint 
and notice of hearing issued under section 6(b) of the act 
(7 U.S.C. § 9) on January 13, 1961, by the Assistant Secre- 
tary of Agriculture. 

The complaint names five respondents and charges them 
with violating various provisions of the Commodity Exchange 
Act and the regulations on May 19, 1960, growing out of 
numerous transactions in wheat futures on the Chicago Board 
of Trade, on that date. Stuart A. Newman, one of the re- 
spondents, is a member of the Chicago Board of Trade and 
was a registered floor broker at the time of the transactions 
in question. He is charged with entering into accommodation 
trades, executing transactions noncompetitively, bucketing orders, 
taking the opposite side of customers’ trades without prior 
consent, deceiving his principal, causing false records to be 
entered and false reports to be made concerning the execu- 
tion of orders, and failing to keep full and complete records of 
futures transactions, in willful violation of sections 4b, 4c, 
and 4g of the act, and sections 1.35 and 1.38 of the regula- 
tions (7 U.S.C. §§ 6b, 6c, 6g; 17 CFR 1.35, 1.38). 

No hearing has been held with respect to any of the re- 
spondents. On March 16, 1961, a consent order was issued 
against respondent James S. Schonberg. On April 21, 1961, 
respondent Stuart A. Newman withdrew his previous answer 
and submitted a stipulation under section 0.4(b) of the rules 
of practice (17 CFR 0.4(b)), in which he admits the facts 
hereinafter set forth, waives hearing on the charges, and 
consents to entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent Stuart A. Newman was at all times material 
herein a registered floor broker under the Commodity Exchange 
Act and is now and was at all such times a member of the 
Chicago Board of Trade, a duly designated contract market 
under the Commodity Exchange Act. 


2. The contracts resulting from the execution of the orders 
for the purchase or sale of wheat futures on the Chicago Board 
of Trade, hereinafter described, were capable of being used 
for hedging transactions in interstate commerce in wheat or 
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the products or by-products thereof, or for determining the 
price basis of transactions in interstate commerce in wheat, 
or for delivering wheat sold, shipped, or received in interstate 
commerce. 


3. On May 19, 1960, respondent Stuart A. Newman, as 
a result of direct and noncompetitive negotiations with respond- 
ent Julian M. Marks, purchased for his own account from 
the said Julian M. Marks 15,000 bushels of May 1960 wheat 
futures at $2.01-14 per bushel and 10,000 bushels of such future 
at $2.01-14 per bushel, and simultaneously sold for his own 
account the same quantities of the same future at the same 
prices to the said Julian M. Marks. 


4. On May 19, 1960, respondent Stuart A. Newman, as a 
result of direct and noncompetitive negotiations with respond- 
ent Julian M. Marks, purchased for his own account from the 
said Juian M. Marks 20,000 bushels of May 1960 wheat futures 
at $1.96-14 per bushel and 5,000 bushels of such future at $1.97 
per bushel, and simultaneously sold 25,000 bushels of such future 
for his own account to the said Julian M. Marks at $1.97 per 
bushel. 


5. On May 19, 1960, respondent Stuart A. Newman, having 
received and accepted from respondent Julian M. Marks orders 
to sell a total of 40,000 bushels of May 1960 wheat futures for 
the account of Paine, Webber, Jackson & Curtis, a registered 
futures commission merchant, thereupon sold 35,000 bushels 
of such future for the account of the said firm in execution of 
such orders but did not record such sales on his trading card. 
Respondent Stuart A. Newman did not execute the remaining 
5,000 bushels of the said selling orders but took the purchase 
side thereof into his own account by making entries on his 
trading card purporting to show that he had bought 5,000 
bushels of such future at $1.93 per bushel from the clearing 
firm from whom respondent Julian M. Marks had received the 
said orders. 


6. On May 19, 1960, respondent Stuart A. Newman received 
and accepted from respondent Julian M. Marks an order to 
buy 5,000 bushels of May 1960 wheat futures for the account 
of the aforesaid Paine, Webber, Jackson & Curtis. Respondent 
Newman did not execute the said order but took the sale side 
thereof into his own account at $2.01 per bushel, and subse- 
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quently, upon complaint by the customer of the said clearing 
firm, respondent Newman and respondent Marks adjusted the 
price of the purported transaction to $1.98 per bushel. 


CONCLUSIONS 


The requirement that orders be executed openly and com- 
petitively is inherent in the provisions of the Commodity 
Exchange Act and is set forth specifically in section 1.38 of 
the regulations (17 CFR 1.88). This regulation requires that 
all futures transactions “be executed openly and competitively 
as to price by open outcry or posting of bids and offers or by 
other equally open and competitive methods, ... .” In the trans- 
actions described in Findings of Fact 3 and 4, respondent 
Newman bought from and simultaneously sold to respondent 
Marks by means of direct and noncompetitive negotiations with 
Marks. Newman, therefore, willfully violated the requirement 
imposed by section 1.38 of the regulations. 


In each of these transactions, the purchase by Newman from 
Marks and the simultaneous sale by Newman to Marks in- 
volved the same quantity of the same future. In the transac- 
tions described in Finding 3, each purchase by Newman and 
its corresponding sale by him were at the same prices. In 
transactions described in Finding 4, the price was the same 
with respect to 5,000 bushels, but with respect to the remain- 
ing 20,000 bushels Newman’s sale to Marks was at one-half cent 
more than his purchase from Marks. In each of these trans- 
actions, Newman was “accommodating” Marks, that is, help- 
ing Marks to execute his orders. In some of the transactions, 
the accommodation was gratis. In the transaction last described, 
Newman was compensated in the amount of $100 by being 
given a profit of one-half cent per bushel on 20,000 bushels. 
This in no wise affects the character of the transaction. Sec- 
tion 4c(A) of the act (7 U.S.C. § 6c(A)), prohibits accommo- 
dation trades, and Newman willfully violated this prohibition 
in all of these transactions. 

Respondent Newman failed to record on his trading card the 
35,000 bushel sale of May wheat futures which he had made 
for the account of Paine, Webber, Jackson & Curtis, in fulfill- 
ment of its orders to sell 40,000 bushels. He failed to execute the 
balance of the orders, but instead recorded a nonexistent trans- 
action in which he showed himself as the purchaser of 5,000 
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bushels sold for the account of this firm at $1.93 per bushel 
(Finding of Fact 5). He also received an order to buy 5,000 
bushels for Paine Webber, which he did not execute but merely 
took the sale side into his own account at $2.01 per bushel, 
later adjusted to $1.98 when the customer compained (Finding 
of Fact 6). By reason of these acts, respondent Newman de- 
ceived Paine, Webber, Jackson & Curtis, caused false reports 
to be made and false records to be entered concerning the orders 
and transactions of such firm, bucketed its orders, took the op- 
posite side of customers’ orders without their prior consent, 
and failed to keep full and complete records of futures trans- 
actions, 


Section 4b of the act (7 U.S.C. § 6b) makes it unlawful 
for any member of a contract market willfully to deceive or 
attempt to deceive any person with respect to the disposition or 
execution of such person’s orders, or willfully to cause false 
reports to be made or false records to be entered with respect 
to such orders, or to bucket such orders, or willfully and know- 
ingly to take the opposite side of such orders without such 
person’s prior consent. Section 4g of the act (7 U.S.C. § 6g)! 
requires a registered floor broker to keep records of customers’ 
transactions in the form and manner specified by the Secre- 
tary. Section 1.35 of the regulations (17 CFR 1.35) sets forth 
certain details with respect to the keeping of records by mem- 
bers of contract markets and others. It provides, in pertinent 
part, that “each member of a contract market shall keep full, 
complete, and systematic records of all commodity futures 
transactions . . . made by or through him, on or subject to 
the rules of a board of trade.” We conclude that respondent 
Newman violated all of these requirements by virtue of the 
transactions described in Findings 5 and 6, and that such viola- 
tions were knowing and willful. 


The complainant states that it has carefully considered the 
proposed stipulation and order, and it believes that the proposed 
sanction would be adequate, and that the prompt entry without 
further proceedings of the order to which respondent Newman 
has consented woud constitute a satisfactory disposition of this 
case as against the said respondent, serve the public interest, 
and effectuate the purposes of the act. The complainant, there- 
fore, recommends that the stipulation and waiver submitted by 
respondent Newman be accepted and that the proposed order 
be issued. It is so concluded. 
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ORDER 


Effective June 5, 1961, all contract markets shall refuse all 
trading privileges to Stuart A. Newman for a period of thirty 
(30) days, such refusal to apply to all trading done and posi- 
tions held by the said Stuart A. Newman, directly or indi- 
rectly. 

A copy of this decision and order shall be served upon the 
said respondent and upon each contract market. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 7150) 


In re VOLKART BROTHERS, INC., VOLKART BROTHERS COMPANY, 
ALFRED BOEDTKER, AND KURT MULLER. CEA Docket No. 82. 
Order issued May 15, 1961, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7151) 


In re ANDREW S. HESS AND VIRGINIA P. HEss, partners, d/b/a 
GRANTSVILLE AUCTION MARKET. P&S Docket No. 2521. De- 
cided May 1, 1961. 


Insolvency—Suspension of Registration 


Respondents are suspended as registrants under the act for 30 days and 
thereafter until they demonstrate that they are no longer insolvent. 


Mr. John H. Hagen, for complainant. Respondents pro se. Mr. Jack W. Bain. 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed December 28, 1960, 
by the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 


is 
i- 


= 
, 


a 


6. Far 
— ~ . 


ANDREW S. HESS et al. 463 
Cite as 20 A.D. 462 


The respondents are registered with the Secretary under the 
act as a market agency to sell livestock on a commission basis 
at a posted stockyard and are charged with being insolvent 
and with using shippers’ proceeds for unauthorized purposes 
in violation of the act. Copies of the complaint and the ap- 
plicable rules of practice were served upon respondents De- 
cember 30, 1960. On January 12, 1961, Virginia P. Hess filed 
an answer admitting the allegations of the complaint. Andrew 
S. Hess has not filed an answer. 


The matter was referred to Jack W. Bain, Hearing Examiner, 
Office of Hearing Examiners, United States Department of 
Agriculture, for the preparation of a report without further 
investigation or hearing pursuant to section 202.9(c) of the 
rules of practice (9 CFR 202.9(c)). On March 21, 1961, the 
hearing examiner filed a report containing proposed findings 
of fact and conclusions and recommending that respondents 
be ordered to cease and desist from the violations found therein 
and to maintain a custodial account for shippers’ proceeds 
in accordance with the regulations issued pursuant to the act. 
The examiner further recommended that respondents be sus- 
pended as registrants under the act for a period of 30 days 
and thereafter until they demonstrate that they are no longer 
insolvent. Complainant filed exceptions to the hearing examiner’s 
report. 


FINDINGS OF FACT 


1. The Grantsville Auction Market stockyard, Grantsville, 
Maryland, is now and was at all times material herein a posted 
stockyard subject to the provisions of the act. 


2. Respondents, Andrew S. Hess and Virginia P. Hess, are 
individuals doing business as Grantsville Auction Market whose 
address is Grantsville, Maryland. Respondents are and were at 
all times material herein registered with the Secretary as a 
market agency to sell livestock on a commission basis at the 
stockyard. 

3 Respondents are insolvent. As of October 6, 1960, their 
current liabilities exceeded their current assets by approximately 
$162,444, 

4. From June 4 to October 6, 1960, respondents used funds 
received as proceeds from the sale of livestock consigned to 
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them for sale on a commission basis at the stockyard for pur- 
poses of their own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds 
to shippers, thereby endangering or impairing the faithful and 
prompt accounting therefor and payment of the portion thereof 
due the owners or consignors of livestock. As of October 6, 
1960, respondents’ use of shippers’ proceeds resulted in a 
deficit in their account for shippers’ proceeds of approximately 
$18,109. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, re- 
spondents are insolvent within the meaning of the Act of Con- 
gress approved July 12, 1943 (7 U.S.C. 204). See, e.g., In re 
Southern Buyers, Inc., 14 A.D. 811 (1955). In addition, the 
misuse of shippers’ proceeds, as set forth in Finding of Fact 
4, constitutes an unfair and deceptive practice in violation of 
sections 307 and 312 of the act (7 U.S.C. 208 and 213) and 
sections 201.40 and 201.41 of the regulations issued thereunder 
(9 CFR 201.40 and 201.41). See, e.g., In re Harry C. Daniels, 
d/b/a Harry C. Daniels and Co., 14 A.D. 903 (1955), aff'd, 
242 F.2d 39 (7th Cir. 1957), cert. denied, 354 U.S. 939 (1957). 
Accordingly, respondents should be suspended as registrants 
under the act for a period of 30 days and thereafter until 
they demonstrates that they are no longer insolvent, as rec- 
ommended by complainant. Respondents should also be ordered 
to cease and desist from using shippers’ proceeds for their 
own purposes and to maintain a shippers’ proceeds account as 
set forth in the regulations issued pursuant to the act. 


ORDER 


Respondents shall cease and desist from misusing proceeds 
received from the sale of livestock consigned to them for sale 
on a commission basis in commerce in the manner set forth 
in Finding of Fact 4, 


Respondents shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in commerce in a sepa- 
rate bank account and maintain such account in accordance 
with the provisions of section 201.42 of the regulations issued 
pursuant to the act. 


Respondents are suspended as registrants under the act for 
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a period of 30 days and thereafter until they demonstrate that 
they are no longer insolvent. At the request of respondents, 
when they make such a showing, a supplemental order will 
be issued in this proceeding terminating the suspension after 
the 30-day period. 

This order shall become effective on the 10th day after 
service hereof upon respondents, and copies hereof shall be 
served upon the parties. 


(No. 7152) 


In re JOHN C. COOK AND GEORGE COOK, d/b/a CooK CATTLE 
COMPANY. P&S Docket No. 2541. Decided May 15, 1961. 


Failure to Pay—Cease and Desist— 
Consent Order 


Respondents consented to an order requiring them to cease and desist from 
the practices complained of in the complaint and suspending their reg- 
istration for 30 days. 


Mrs. Dona S. Kahn, for complainant. Bradley & Geren, of Groesbeck, Texas, 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seg.), hereinafter referred to as the act. The complaint, 
filed by the Director, Packers and Stockyards Division, Agri- 
cultural Marketing Service, on March 18, 1961, charges re- 
spondents with various violations of the act. Respondents, in 
an amended answer filed on April 20, 1961, admit the allega- 
tions contained in the eomplaint, waive oral hearing, and con- 
sent to the issuance of an order (a) requiring them to cease 
and desist from the practices complained of in the complaint 
and (h) suspending their registration under the act for a period 
of 30 days. Complainant has recommended that the order con- 
sented to by respondents be issued. 


FINDINGS OF FACT 
1. Respondents, John C. Cook and George Cook, doing busi- 
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ness as Cook Cattle Company, Groesbeck, Texas, are now, and 
were at all times material herein, dealers, registered with the 
Secretary of Agriculture to buy and sell livestock in commerce 
for their own account. 


2. Respondents, during the month of December 1960, operated 
as deaJers while their current liabilities exceeded their current 
assets by approximately $109,000.00. 


8. Respondents, on or about the dates and in the transactions 
set forth below, purchased livestock for their own account at 
various auction markets subject to the provisions of the act, 
and failed to pay the full purchase price of such livestock. 


Date of Purchase 
Sale (1960) Posted Stockyard Price 
November 25 Athens Commission Company $ 3,408.06 

Athens, Texas 
November 24 Brenham Livestock Auction, Inc. 3,615.97 
Brenham, Texas 
November 15 Bryan Livestock Exchange 10,054.78 
and 22 Bryan, Texas 
November 12, Buffalo Livestock Commission Company 35,757.22 
19 and 26 Buffalo, Texas 
November 16 Calvert Commission Company 12,399.35 
and 25, Calvert, Texas 
December 2 
November 15 Crockett Livestock Auction 18,390.54 
and 22 Crockett, Texas 

November 17 Groesbeck Commission Company 22,645.61 
and 24 Groesbeck, Texas 

November 7, Hubbard Auction Sales 10,952.10 

14 and 21 Hubbard, Texas 
November 19 Kerens Livestock Commission Co. 9,116.37 

and 26 Kerens, Texas 
November 14 Lufkin Livestock Exchange 7,812.95 

and 21 Lufkin, Texas 
November 16 Madison County Livestock Commission 19,567.76 
and 23 Company, Inc. 
Madisonville, Texas 
November 18 Patton Auction Barn 1,329.81 


Nacogdoches, Texas 


4. Respondents, on or about the dates and in the transac- 





tions set forth below, purchased livestock at various auction 
markets subject to the provisions of the act, and in connec- 
tion therewith, issued checks in payment for such livestock, 
which checks were returned by the bank upon which they were 
drawn because of insufficient funds, 
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Date of Check Amount 
Sale (1960) Number Payee of Check 
November 7 0053 Hubbard Auction Sales $ 225.00 

Hubbard, Texas 


November 12 0743 Buffalo Livestock Commission Company 14,212.36 
Buffalo, Texas 


November 14 0001 Hubbard Auction Sales 6,437.34 
Hubbard, Texas 
0002 Lufkin Livestock Exchange 6,006.36 
Lufkin, Texas 
November 15 0016 Bryan Livestock Exchange 9,131.01 


Bryan, Texas 

November 16 0019 Madison County Livestock Commission 15,858.84 

Company, Inc. 

Madisonville, Texas 

November 18 0038 Calvert Commission Company 4,325.05 
Calvert, Texas 

November 19 0041 Buffalo Livestock Commission Company 9,916.50 
Buffalo, Texas 


0042 Kerens Livestock Commission Co. 4,830.59 
Kerens, Texas 
November 21 0052 Hubbard Auction Sales 4,289.76 
Hubbard, Texas 
0055 Lufkin Livestock Exchange 1,806.59 
Lufkin, Texas 
November 24 0054 Brenham Livestock Auction, Inc. 3,815.97 


Brenham, Texas 


5. During the month of December 1960, respondents failed 
to keep such accounts, records or memoranda as would fully 
and correctly disclose all transactions involved in their busi- 
ness as dealers, in that respondents kept no books of account, 
such as journals, ledgers, and cash books, and failed to main- 
tain any daily records of all purchases and sales. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, 
which respondents have admitted, it is concluded that respond- 
ents have willfully violated sections 312(a) and 401 of the 
act (7 U.S.C. 213(a), 221) and section 201.46 of the regula- 
tions (9 CFR 201.46). 

Inasmuch as respondents have consented to the issuance of 
the order set forth below, and complainant has recommended 
that such an order be issued, the order will be issued. 


ORDER 
Respondents shall cease and desist from (1) faiing to pay 








468 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 20 A.D. 468 


the full purchase price of livestock purchased in commerce, 
(2) issuing checks in payment for livestock purchased in com- 
merce without having sufficient funds on deposit to pay such 
checks, and (3) operating while their current liabilities ex- 
ceed their current assets. 


Respondents shall keep and maintain such accounts and rec- 
ords or memoranda as will fully and correctly disclose all trans- 
actions in their business, including (1) books of account such 
as journals, ledgers, and cash books, (2) periodic reconciliations 
of bank accounts, (3) copies of all purchase and sale invoices, 
and (4) daily records of all purchases and sales, including the 
number and weights of livestock bought and sold, and the prices 
paid or received therefor. 

Respondents’ registration under the act is suspended for a 
period of 30 days. 

This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 7153) 


In re MARKET AGENCIES AT FORT WORTH STOCK YARDS. P&S 
Docket No. 445. Decided May 15, 1961. 


Continuation of Rates and Charges 


Respondents are authorized to continue assessing their current schedule of 
rates and charges up to and including May 31, 1963. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 


Marketing Service. Mr. H. P. Hutchens, of Fort Worth, Texas, for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on June 30, 1959 (18 
A.D. 676), authorizing assessment of the current temporary 
schedule of rates and charges to and including May 31, 1961, 
unless modified or extended by further order before the latter 
date. 
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On April 20, 1961, a petition was filed on behalf of the re- 
spondents requesting that the current temporary schedule of 
rates and charges be extended indefinitely, with the privilege 
of reopening the matter at any time conditions seem to war- 
rant. 


Prior to the issuance of the order of June 30, 1959, author- 
izing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unneces- 
sary. 

The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending 
that the petition be granted, except that the current schedule 
of rates and charges be continued in effect to and including 
May 31, 1963, unless modified or extended by further order 
before that date, in lieu of extending such schedule indefinitely 
as requested in the petition. 


Since the parties are agreed that the current schedule should 
be extended, the order of June 30, 1959, is continued in effect 
during the life of this order. 


The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective on June 1, 1961. The Packers and Stockyards 
Act provides that orders of this nature shall not become effec- 
tive in less than five days after their date. Undue delay in 
making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on June 1, 1961, and remain 
in effect to and including May 31, 1963, unless modified or 
extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 7154) 


In re L. M. Bup Sievers. P&S Docket No. 2544. Decided May 
15, 1961. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the act, instituted by 
a complaint filed March 21, 1961, by the Director of the 
Packers and Stockyards Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. The respond- 
ent is registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. It is 
alleged in the complaint that the respondent is insolvent and 
that he failed to pay the purchase price of certain livestock 
which he purchased in commerce. On May 9, 1961, the respond- 
ent filed an amended answer to the complaint in which the 
respondent admits the allegations contained in the complaint 
and consents to the issuance of the order set forth below. In 
such amended answer the respondent waives the right to an 
oral hearing and to the report of a hearing examiner. Com- 
plainant has recommended that the order consented to by re- 
spondent be entered. 


FINDINGS OF FACT 


1. The public livestock markets of the Belle Fourche Live- 
stock Exchange, Belle Fourche, South Dakota, the Sturgis Live- 
stock Exchange, Inc., Sturgis, South Dakota, and the Torring- 
ton Live Stock Commission Company, Torrington, Wyoming, 
hereinafter collectively called the stockyards, were at all times 
mentioned herein, and now are, posted stockyards subject to 
the provisions of the act. 


2. Respondent is an individual whose address is Gilletra, 
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Wyoming. Respondent is registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce 
for his own account, and at all times mentioned herein re- 
spondent was so registered. 


3. Respondent is insolvent. As of February 28, 1961, re- 
spondent’s current liabilities exceeded his current assets by 
approximately $32,000.00. 


4. Respondent has failed to pay $35,584.76 of the purchase 
price of livestock which he purchased in commerce at the 
stockyards during the period December 9, 1960 through Jan- 
uary 12, 1961. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact 3 
and 4 hereof, respondent is insolvent within the meaning of 
the act (7 U.S.C. 204) and has willfully violated section 312 
of the act (7 U.S.C. 213). 

Complainant has recommended that the order consented to 
by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay the 
fvll purchase price for livestock purchased in commerce, 

Respondent is suspended as a registrant under the act for 
a period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. At the request of re- 
spondent, when he makes such a showing, a supplemental order 
will be issued in this proceeding terminating such suspension 
after the 30-day period. 

This order shall become effective on the sixth day after serv- 
ice hereof upon respondent. Copies shall be served upon the 
parties. 


(No. 7155) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket 
No. 442. Decided May 18, 1961. 
Modification of Rates and Charges 


Respondent is authorized to delete certain sections from its current schedule 
of rates and charges. 
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Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on November 17, 1960 
(19 A.D. 1246), authorizing assessment of the current tempo- 
rary schedule of rates and charges to and including November 
30, 1962, unless modified or extended by further order before 
the latter date. 


By a petition filed on April 27, 1961, the respondent requested 
authority to delete from its current temporary schedule of 
rates and charges “Section 2—Reweighing” and “Section 14— 
Resale or Change of Ownership”. 


Prior to the issuance of the order of November 17, 1960, 
authorizing increases in the rates and charges, notice of the 
petition therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. In- 
asmuch as the present petition does not involve an increase 
of rates and charges lawfully prescribed by the Secretary or 
any rates and charges for services not heretofore covered by 
order, it is found that further notice and public procedure 
on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 


Since the parties are agreed, the petition is granted and 
the order of November 17, 1960, is modified so as to authorize 
the respondent to delete sections 2 and 14 from its current 
schedule of rates and charges as requested in the petition filed 
on April 27, 1961. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have 
it become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not be- 
come effective in less than five days after their date. Undue 
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delay in making this order effective may adversely affect the 
marketing of livestock. Accordingly, good cause is found for 
making this order eective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 7156) 


ALABAMA LIVESTOCK MARKET, INC. v. PRICE AND COMPANY, 
Inc. P&S Docket No. 2483. Decided May 24, 1961. 


Petition for Reconsideration—Dismissal 


The order of March 30, 1961, is supported by the evidence and by the law 
applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order 
was issued on March 30, 1961, awarding reparation to com- 
plainant against respondent in the amount of $1,485.71, with 
interest. A copy of this order was served upon respondent on 
April 3, 1961. On April 14, 1961, respondent filed a petition 
for reconsideration of the order of March 30, 1961. An order 
was issued on April 17, 1961, staying the order of March 
30, 1961, pending the issuance of a further order in this pro- 
ceeding. 

Upon a careful reconsideration of the record, we conclude 
that the matters discussed in complainant’s petition were thor- 
oughly analyzed and considered at the time the reparation 
order was issued. In our opinion the order of March 30, 1961, 
is supported by the evidence of record and by the law applicable 
thereto. Accordingly, the petition for reconsideration is dis- 
missed and the stay order of April 17, 1961, is vacated. 


The reparation awarded in the order of March 30, 1961, shall 
be paid within thirty days from the date hereof. 
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(No. 7157) 


In re JOHN PRATHER. P&S Docket No. 2535. Decided May 26, 
1961. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act until such time as he 
demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Sandoz & Sandoz, of Opalousas, 
Louisiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 eé seg.), here- 
inafter referred to as the act. It is alleged in the complaint 
that respondent, a registered dealer, is insolvent. On May 22, 
1961, respondent filed an amended answer in which he admits 
the allegations set forth in the complaint, waives the right to 
an oral hearing and to the report of the examiner, and con- 
sents to the issuance of the order contained herein. Complain- 
ant has recommended that such order be issued. 


FINDINGS OF FACT 


1. The respondent is an individual whose address is 207 
South Cunningham Street, Rayne, Louisiana. The respondent 
is registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account, and 
at all times mentioned herein the respondent was so registered. 

2. The respondent is presently insolvent and at all times 
since on or about August 13, 1960, has been insolvent, in that 
the respondent’s current liabilities have exceeded his current 
assets at all such times. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204). 


Inasmuch as respondent has consented to the issuance of an 
order and complainant has recommended the issuance thereof, 
such order wil be issued. 
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ORDER 


Respondent is suspended as a registrant under the act until 
such time as he shall demonstrate that he is no longer insolv- 
ent. 

This order shall become effective on the sixth day after serv- 
ice hereof upon respondent. Copies shall be served upon the 
parties. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7158) 


McCLURE-BURNETT COMMISSION COMPANY v. THE E. A. BLACK- 
SHERE COMPANY. P&S Docket No. 2516. Order issued May 
5, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7159) 


KNAPP-SHERRIFF-KOELLE v. MENDELSON-ZELLER Co, PACA 
Docket No. 7277. Decided May 8, 1961. 


Petition for Reconsideration—Dismissal 
The order of March 22, 1961, is supported by the facts and the law applica- 


ble thereto. Respondent’s petition for rehearing and reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING 
AND RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on March 22, 1961, awarding reparation to 
complainant in the amount of $11,356.65, with interest. A copy 
of this order was served upon respondent on March 27, 1961, 
and respondent filed a petition for rehearing and reconsidera- 
tion on April 3, 1961. 


Respondent’s principal argument for rehearing is that the 
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refusal of the presiding officer to take the necessary procedural 
steps to invoke the aid of a court of competent jurisdiction to 
compel Sam Vinci to testify was arbitrary and unreasonable. 
Respondent submits that by reason of such refusal it was 
deprived of a real opportunity to present evidence to show 
that the produce not accounted for was unmerchantable on 
arrival. It appears from the record that on February 19, 1960, 
respondent filed a motion for reconsideration of the order of 
the presiding officer of February 9, 1960, denying “Motion of 
Respondent for Orders Re Enforcement of Subpoena”. On 
March 23, 1960, the presiding officer denied this motion and 
stated his reasons for doing so. In the order issued March 22, 
1961, we stated that the rulings of the presicing officer, includ- 
ing those issued March 23, 1960, had been reviewed and that 
we were in agreement therewith. We are still of that opinion 
and see no purpose in restating here the reasons set forth 
in the presiding officer’s ruling on March 23, 1960. 

The petition mentions several other matters as a basis for 
rehearing. In our opinion, respondent has not shown good 
reason for rehearing. Pursuant to respondent’s further peti- 
tion for reconsideration, we have carefully reconsidered the 
order of March 22, 1961, in the light of the claimed errors. 
It is concluded that the order is supported by the facts and 
the law applicable thereto. Accordingly, the petition for re- 
hearing and reconsideration is hereby dismissed without prior 
service upon complainant by the Department. 

The reparation awarded to complainant against respondent 
in the order of March 22, 1961, shall be paid within 30 days 
from the date of this order. 

Copies hereof shall be served upon the parties. 


(No. 7160) 


Vic MALINOWSKI v. R. PATT BROKERAGE, INC. PACA Docket 
No. 8096. Decided May 15, 1961. 


Two of the transactions were in interstate commerce and within the jurisdic- 
tion of the Secretary. Respondent is ordered to pay to complainant the 
amount due. 


Marsh, Spaeder, Baur, Spaeder & Schaaf, of Erie, Pennsylvania, for com- 


—— 


— 
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plainant. Mr. Alexander Notopoulus, of Altoona, Pennsylvania, for re- 
spondent. Mr. William E. Bethards, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Depart- 
ment on December 24, 1959. The formal complaint was filed 
on May 17, 1960, Complainant seeks an award of reparation 
in the amount of $1,867.50, which is alleged to be the total 
purchase price of three lots of cabbage sold to and accepted by 
respondent in October 1959. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
on June 26, 1960. On June 25, 1960, a copy of the investiga- 
tion report was served upon complainant. 


Respondent filed an answer to the formal complaint on 
August 15, 1960. With regard to all three transactions set 
forth in the complaint, respondent alleges that the Department 
has no jurisdiction because the shipments were in intrastate 
commerce, not in interstate commerce as required by the act. 


Respondent requested an oral hearing which was held at 
Altoona, Pennsylvania, on January 5, 1961. Both parties were 
represented by counsel at this hearing. Complainant testified 
in his own behalf. Respondent presented no testimony or other 
evidence. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Vic Malinowski, is an individual whose 
address is R. D. 5, Waterford, Pennsylvania. 


2. Respondent, R. Patt Brokerage, Inc., is a corporation 
whose address is Post Office Box 245, Altoona, Pennsylvania. 
At the time of the transactions involved herein, respondent 
was licensed under the act. 


3. On or about October 6, 1959. complainant sold to re- 
spondent 34,200 pounds of cabbage at $25 per ton, or a total 
price of $427.50, f.o.b. complainant’s farm near Waterford, 
Pennsylvania. 


4. The cabbage was loaded at complainant’s farm on a 








478 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 20 A.D. 476 


truck owned or hired by respondent. This cabbage was resold 
by respondent to A. C. Kissling, Philadelphia, Pennsylvania, 
and was delivered to that firm. 


5. On or about October 10, 1959, complainant sold to re- 
spondent 550 50-pound bags of cabbage at an agreed price of 
$1.80 per bag, or a total price of $990, f.o.b. complainant’s 
farm near Waterford, Pennsylvania. It was contemplated by 
the parties that this cabbage would be shipped in interstate 
commerce. 


6. Respondent ordered a federal inspection of the 550 bags 
of cabbage which was made on October 10, 1959, at complain- 
ant’s warehouse. The cabbage was certified to be “U.S. No. 1 
Medium to Large”. Thereafter, the cabbage was loaded on a 
truck owned or hired by respondent and was accepted by re- 
spondent. 


7. On or about October 14, 1959, complainant sold to re- 
spondent 250 50-pound bags of cabbage at an agreed price of 
$1.80 per bag, or a total price of $450, f.o.b. complainant’s 
farm near Waterford, Pennsylvania. It was contemplated by 
the parties that this cabbage would be shipped in interstate 
commerce, 


8. Pursuant to respondent’s request, the 250 bags of cab- 
bage were federally inspected on October 14 at complainant’s 
warehouse and they were certified to be U.S. No. 1 grade. The 
cabbage was loaded on a truck owned or hired by respondent 
and was accepted by respondent. 


9. Respondent has not paid complainant the total purchase 
price of the three loads or any part thereof. 


10. The formal complaint was filed on May 17, 1960, which 
was within 9 months after the causes of action alleged in the 
complaint accrued. 


CONCLUSIONS 


During the investigation of the informal complaint, a De- 
partment investigator personally visited respondent’s place of 
business, discussed the complaint with Robert Patt, president 
of respondent, and examined respondent’s records pertaining 
to the three transactions involved herein. At that time, Patt 
admitted that respondent owed complainant for the three lots 
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of cabbage. The only question before us, therefore, is whether 
the transactions were in interstate commerce as defined in sec- 


tion 1(8) of the act. 


Complainant alleged in the formal complaint that the first 
load may have been delivered in Philadelphia, Pennsylvania, or 
Richmond, Virginia; that the second load was intended for 
and delivered in part to the Property Procurement Officers 
Headquarters, Richmond Region, 1722 Arlington Road, Rich- 
mond, Virginia, and in part to Vasallo Unit 99, Philadelphia 
Produce Terminal, Philadelphia, Pennsylvania; and that the 
third load was intended for and delivered to the Military Market 
Subsistence Center, 200 Laurel Street, Columbia, South Caro- 
lina. These allegations are denied by respondent in its answer. 
At the oral hearing, complainant testified that Paul Fochler 
purchased the three loads for respondent while at complain- 
ant’s farm; that Fochler told him the first load was being pur- 
chased for the army, so he (complainant) thought that the 
load would be shipped out of the State of Pennsylvania; and 
that Fochler told him during the negotiations for the second 
and third loads that they were destined for Richmond, Virginia. 
Complainant also testified that the first load actually went 
to Philadelphia; the second load went to Richmond and then to 
Philadelphia, and the third load was shipped to Columbia, 
South Carolina. On cross-examination, complainant testified that 
his information as to the actual destinations was based solely on 
an inspection of the records of the trucking company which 
hauled the three loads. Respondent’s attorney moved that com- 
plainant’s testimony as to the destinations be stricken on the 
ground of hearsay. The presiding officer overruled this mo- 
tion, station that the testimony was clearly hearsay, but he 
was admitting it for whatever it might be worth. 

Insofar as the load sold October 4, 1959, is concerned, it is 
concluded that complainant has failed to sustain the burden 
of proving that the parties contemplated a movement in inter- 
state commerce or that there was an actual movement in inter- 
state commerce. Consequently, in the absence of jurisdiction no 
award can be issued on this load. As to the other two loads, 
it is concluded that an interstate movement was cuntemplated 
by the parties and, therefore, these transactions are within the 
jurisdiction of the Secretary. Julius Peller v. Bonnie Bee Super 
Mart, Inc., 16 A.D. 1018; Babijuice Corp. of Florida v. J. L. 
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Lustig & Son, 17 A.D. 32. This conclusion is based on complain- 
ant’s testimony that he was informed by respondent’s agent 
during the negotiations that both loads were to be shipped to 
Richmond, Virginia, which testimony was not rebutted by re- 
spondent. 

The failure of respondent to pay complainant the total pur- 
chase price of the second and third loads was in violation of 
section 2 of the act. Reparation should be awarded complain- 
ant in the sum of $1,440, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,440, with interest thereon 
at the rate of 5 percent per annum from November 1, 1959, 
until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 7161) 


Harry A, BURDICK v. R. PATT BROKERAGE, INC. PACA Docket 
No. 8068. Decided May 16, 1961. 


Interstate Commerce—Jurisdiction of Secretary 


This transaction is within the jurisdiction of the Secretary since interstate 
movement was contemplated by the parties and the load actually moved 
in interstate commerce. Respondent is liable to complainant for the pur- 
chase price. 

Marsh, Spaeder, Baur, Spaeder & Schaaf, of Erie, Pennsylvania, for com- 
plainant. Mr. Alexander A. Notopoulus, of Altoona, Pennsylvania, for 
respondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ 
seq.). An informal complaint was filed on January 11, 1960, and 
the formal complaint was filed on May 12, 1960. Complainant 


— — 


a 
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seeks reparation in the amount of $301.15, which-is alleged to 
be the balance of the purchase price of a load of cabbage sold 
by complainant to respondent on or about September 29, 1959, 
without any warranty as to grade or quality. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 12, 1960. A copy of the report of investiga- 
tion was served upon complainant on the following day. 

Respondent filed an answer on July 21, 1960, denying the 
allegations of the complaint. Respondent alleges that on or about 
September 29, 1959, complainant sold to respondent 285 50- 
pound bags of U.S. No. 1 quality cabbage at $1.45 per bag, f.o.b. 
Waterford, Pennsylvania; that respondent did not accept the 
cabbage or pay the purchase price for the reason that the cab- 
bage was not U.S. No. 1 quality; and that only $112.10 was due 
complainant. Respondent alleges further that the Department 
does not have jurisdiction in this matter since the contract was 
in the course of intrastate commerce. 

Respondent requested an oral hearing which was denied by 
the presiding officer because the amount involved did not ex- 
ceed $500 and no convincing reasons were given which made 
an oral hearing necessary for a proper presentation of the case. 
The shortened method of procedure was followed in accordance 
with section 47.20 of the rules of practice. Complainant adopted 
his verified complaint and exhibits as his opening statement 
and respondent likewise adopted its verified answer as its answer- 
ing statement. Complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Harry A. Burdick, is an individual whose 
address is R. D. #3, Waterford, Pennsylvania. 


2. Respondent, R. Patt Brokerage, Inc., is a corporation 
whose address is Post Office Box 245, Altoona, Pennsylvania. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On September 29, 1959, complainant sold to respondent 
285 50-pound bags of cabbage at $1.45 per bag, or a total of 
$413.25, f.o.b. complainant’s farm near Waterford, Pennsylvania. 
It was contemplated by the parties that the cabbage would be 
shipped in interstate commerce. 


4. On September 29, 1959, the 285 bags of cabbage were 
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loaded at complainant’s farm on a truck owned or hired by re- 
spondent and were accepted by respondent. 


5. On October 14, 1959, respondent sent complainant the 
following accounting, together with a check for $112.10, marked 
“In full for 284 bags of cabbage 9/29/59”. 


234 bags good cabbage @ 1.45 f.o.b. 339.30 
Less repacking on 284 
bags @ .50 142.00 





197.30 
Less 
deductions made due to 
oversize @ .21 49.14 
¥% inspection charges 21.06 
expenses involved in 
getting repacking done 
and redelivery 15.00 


85.20 





Our Check 112.10 


6. On or about January 29, 1960, respondent authorized com- 
plainant to cash the check for $112.10, without prejudice to the 
rights of either party. Complainant cashed the check, leaving 
a balance of $301.15 due and owing from respondent. 


7. The formal complaint was filed on May 12, 1960, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent alleged in its answer that the Department of 
Agriculture does not have jurisdiction in this matter because 
the contract was in the course of intrastate commerce and not 
in interstate commerce. In the opening statement complainant 
stated that the cabbage was destined for and intended for de- 
livery to the Naval Supply Depot, Norfolk, Virginia. Although 
Robert Patt, president of respondent, denied this in the answer- 
ing statement, he stated during the informal stages of the 
proceeding that complainant was aware of the destination of 
the cabbage. The evidence shows that the cabbage involved 
herein was shipped by truck from Waterford, Pennsylvania, to 
Norfolk, Virginia, on instructions of respondent. Since it ap- 
pears that an interstate movement was contemplated by the 
parties and that the load actually moved in such commerce, it 
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is concluded that the transaction is within the jurisdiction of 
the Secretary of Agriculture under the act. Babijuice Corp. of 
Florida v. J. L. Lustig & Son, 17 A.D. 32; Robert Johnson v. 
Lou Loden, 16 A.D, 479. 


The evidence shows that respondent accepted the cabbage at 
complainant’s farm. Having done so, respondent became liable 
for the purchase price, less any damages sustained by respond- 
ent from a breach of contract on the part of complainant. 
John F. Dionne v. Smiling Jim Potato Co., 18 A.D. 1038. The 
burden of proof is upon respondent to show such breach and 
the resulting damages by a preponderance of the evidence. 
Ontario Growers Exchange, Inc. v. Bronx Home “Food Prod- 
ucts”, 18 A.D. 522. It is respondent’s contention that complain- 
ant expressly warranted the cabbage at the time of purchase 
as being U.S. No. 1 quality and weighing 2 to 5 pounds per 
head, and that there was a breach of this warranty. It appears 
from the informal complaint filed January 11, 1960, and signed 
by complainant (exhibit 1 of the report of investigation), that 
on or about September 29, 1959, Paul Fochler and Mr. Cascio, 
agents for respondent, came to complainant’s farm in Erie 
County, Pennsylvania; that they went through the cabbage 
fields and bought a partial load of cabbage; and that there 
was no discussion, reference, or agreement as to grade or 
inspection. According to the report of investigation dated Feb- 
ruary 17, 1960, complainant also stated that respondent’s agents 
purchased the cabbage after inspection on an “as is” basis. 


It further appears from the report of investigation that a 
Department investigator made a personal visit to respondent’s 
place of business on January 27, 1960, and discussed the com- 
plaint with Robert Patt, president of respondent, and also 
examined pertinent records of respondent. At that time, Patt 
stated that no cabbage was purchased by respondent during 
the 1959 season on an “as is” basis, and that each and every 
load was purchased as being of U.S. No. 1 quality. It was 
Patt’s contention that the failure of complainant to supply U.S. 
No. 1 cabbage of two to five pounds per head in weight was 
a breach of contract and, therefore, complainant was entitled 
to only $112.10. Respondent’s records indicated that the cab- 
bage was reconditioned by Battaglia Produce Shippers, Nor- 
folk, Virginia, for the account of respondent at 50 cents per 
bag; that 51 of the original 285 bags involved herein were 
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dumped as a result of the reconditioning; and that 234 bags 
were sold to the armed forces at $1.83 per bag. 

The only evidence submitted by respondent consists of the 
answer which is signed and sworn to by Robert Patt. Patt 
did not claim that he personally purchased the cabbage from 
complainant or deny that the purchase was made by respond- 
ent’s agents, Fochler and Cascio. Accordingly, little, if any, 
weight can be given to Patt’s statements in the answer and 
during the informal investigation that complainant expressly 
warranted the cabbage to be U.S. No. 1 quality, two to five 
pounds per head. On the basis of the statements by complain- 
ant, and the absence of any contrary statements by Fochler 
and Cascio, it is concluded that Fochler and Cascio purchased 
the cabbage from complainant without the claimed warranty. 

The failure of respondent to make full payment to complain- 
ant for the cabbage was in violation of section 2 of the act. 
Reparation should be awarded complainant in the amount of 
$301.15, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, $301.15, as reparation, with interest thereon 
at the rate of 5 percent per annum from November 1, 1959, 
until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 7162) 


KENNETH GARDNER v. R. PATT BROKERAGE, INC. PACA Docket 
No. 8069. Decided May 16, 1961. 


Interstate Commerce—Jurisdiction of Secretary 


The Secretary has no jurisdiction over the 300 bags of cabbage which did 
not move in interstate commerce. Respondent is ordered to pay to com- 
plainant the balance of the puruchase price due on the cabbage shipped 
from Pennsylvania to Virginia. 


Marsh, Spaeder, Baur, Spaeder & Schaaf, of Erie, Pennsylvania, for com- 
plainant. Mr. Alexander A. Notopoulus, of Altoona, Pennsylvania, for 
respondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed January 11, 1960, and 
the formal complaint was filed May 12, 1960. Complainant seeks 
reparation in the amount of $369.06, which is alleged to be the 
balance of the purchase price of 608 bags of cabbage sold to 
respondent on or about September 28, 1959. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on June 25, 1960. A 
copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on the following 
date. 


Respondent filed an answer on July 21, 1960, alleging that 
the contract specified U.S. No. 1 quality and Grade A cabbage, 
whereas the cabbage delivered was of an inferior grade. Re- 
spondent alleges further that it paid complainant $405 in full 
payment for 300 bags, and that only 240 of the remaining bags 
were in accordance with the contract and complainant had 
been paid the net proceeds of $107.54. As a separate defense, 
respondent alleges that the Department of Agriculture has 
no jurisdiction of the controversy because the contract was 
not in the course of interstate commerce. 


Included in respondent’s answer was a request for oral hear- 
ing. This request was denied by the presiding officer because 
the amount involved did not exceed $500 and no convincing 
reasons had been given which made an oral hearing necessary 
for a proper presentation of the case. The shortened method 
of procedure was followed in accordance with section 47.20 of 
the rules of practice (7 CFR 47.20). Complainant adopted his 
verified complaint and attached exhibits as his opening state- 
ment. Respondent requested that its answer be considered as 
its answering statement. Complainant filed a statement in 


reply. 
FINDINGS OF FACT 


1. Complainant, Kenneth Gardner, is an individual whose 
post office address is R. D. #1, Edinboro, Pennsylvania. 


2. Respondent, R. Patt Brokerage, Inc., is a corporation 
whose address is Post Office Box 245, Altoona, Pennsylvania. 
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At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On September 28, 1959, complainant contracted to sell 
to respondent approximately 600 50-pound bags of cabbage 
at $1.45 per bag, f.o.b. complainant’s farm near Edinboro, 
Pennsylvania. Respondent’s agent, Paul Fochler, who handled 
the purchase for respondent, advised complainant that 300 bags 
would be picked up by Jack Crandall of Edinboro, Pennsylvania, 
and that respondent would pick up the remaining bags for 
shipment to Norfolk, Virginia. 


4. On September 28, 1959, Crandall came to complainant’s 
farm, picked up 300 bags of cabbage, and delivered them by 
truck to a food store in Pittsburgh, Pennsylvania, Respondent 
paid complainant $405 by check for the 300 bags, or $30 less 
than the contract price. 


5. On September 29, 1959, 308 bags of cabbage were loaded 
at complainant’s farm on a truck owned or hired by respondent 
and were accepted by respondent. 

6. On October 14, 1959, respondent sent complainant the 
following accounting, with a check for $107.54 marked “IN 
FULL FOR: 308 bags cabbage 9/29/59.” 





240 bags good cabbage @ 1.45 848.00 

Less repacking charge 

on 808 bags @ .50 154.00 
194.00 

Less: 

deduction due to oversize @ .21 50.40 

4% inspection charges 21.06 


expenses involved in 
getting repacking done 
and re-delivery 15.00 
86.46 
86.46 





Our Check 107.54 


7. On or about January 29, 1960, respondent authorized 
complainant to cash the check for $107.54, without prejudice to 
the rights of either party. Complainant cashed the check, leav- 
ing a balance of $339.06 due and owing from respondent on 
the purchase price of $446.60 for the 308 bags. 
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8. The formal complaint was filed on May 12, 1960, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence shows that 300 of the 608 bags of cabbage in- 
volved herein were shipped from complainant’s farm near 
Edinboro, Pennsylvania, to Pittsburgh, Pennsylvania. There is 
no proof that the 300 bags subsequently moved out of the State 
of Pennsylvania, or that at the time of the contract an inter- 
state movement was intended or contemplated by the parties. 
As to these bags, it is concluded that he Secretary has no 
jurisdiction and, therefore, no further consideration can be 
given to complainant’s claim with respect thereto. Anonymous, 
15 A.D. 466. In his opening statement, complainant stated that 
the 308 bags were loaded on a truck bearing Florida license 
plates destined for and intended for delivery to the Naval Sup- 
ply Depot, Norfolk, Virginia. In the informal complaint, com- 
plainant stated that Fochler indicated that this cabbage was 
to be delivered to Norfolk, Virginia. From these statements 
it appears that the parties contemplated shipment in interstate 
commerce. Furthermore, the 308 bags of cabbage were actually 
shipped by respondent to Norfolk, Virginia. It is concluded 
that the 308 bags of cabbage are within the jurisdiction of 
the Secretary. Babijuice Corp. of Florida v. J. L. Lustig, 17 
A.D. 32; Robert Johnson v. Lou Loden, 16 A.D. 479. 

The evidence establishes that respondent accepted the 308 
bags of cabbage at complainant’s farm. Acceptance of the 
cabbage renders respondent liable for the purchase price, less 
any damages sustained by respondent from a breach of con- 
tract on the part of complainant. John F. Dionne v. Smiling 
Jim Potato Co., 18 A.D. 1038. Respondent has the burden of 
proving the breach and resulting damages by a preponderance 
of the evidence. Respondent alleged in its answer that com- 
plainant expressly warranted the cabbage at the time of pur- 
chase to be U.S. No. 1 quality and Grade A. Complainant al- 
leged in the complaint that there was no warranty or agree- 
ment as to inspection, grade, quality, transportation, ice, or 
commission. It appears from the informal complaint filed Jan- 
uary 11, 1960, and signed by complainant (exhibit 1 of the re- 
port of investigation), that on or about September 28, 1959, 
Paul Fochler, an agent of respondent, came to complainant’s 
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farm and purchased the cabbage for respondent. Further, it 
is stated that at the time of sale, the cabbage was still in the 
field, uncut; that Fochler examined and approved the cabbage 
at that time and also while it was being cut and bagged; and 
that there was no discussion or agreement as to the cabbage 
being of any particular size or grade, or that it was to pass 
any inspection. 

The report of investigation includes the report of a personal 
visit made by a Department investigator to respondent’s place 
of business on January 27, 1960. Robert Patt, president of 
respondent, told the investigator that respondent’s agents pur- 
chased U.S. No. 1 medium cabbage and that subsequent federal 
inspections showed that the cabbage was not U.S. No. 1 medium. 
An examination of respondent’s records indicated that the 
308 bags of cabbage were regraded by Battaglia Produce Ship- 
pers, Norfolk, Virginia, at a cost of 50 cents per bag; that 47 
were lost in reconditioning; and that 240 bags were sold to 
the armed forces at $1.83 each. 

The only evidence submitted by respondent consists of the 
answer which is signed and sworn to by Robert Patt. Since 
Patt admitted during the informal investigation that the cab- 
bage was purchased by respondent’s agents and there was no 
evidence that Patt was present at the time of purchase, little, 
if any, weight can be given to his statement that complainant 
expressly warranted the size or grade of the cabbage. The 
purchase order signed by Fochler contains no grade specifica- 
tion. On the basis of the statements made by complainant, 
and the absence of any contrary statements by Fochler, it is 
concluded that complainant did not make the claimed war- 
ranty, 

The failure of respondent to pay to complainant the sum 
of $339.06 due on the 308 bags of cabbage was in violation 
of section 2 of the act. Reparation should be awarded com- 
plainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent 
shall pay to complainant, $339.06, as reparation, with interest 
thereon at the rate of 5 percent per annum from November 
1, 1959, until paid. 
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The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 7163) 


ADRIAN SHARPE v. R. PATT BROKERAGE, INC. PACA Docket No. 
8065. Decided May 16, 1961. 


Interstate Commerce—Jurisdiction of Secretary 
These transactions were in interstate commerce and within the jurisdiction 
of the Secretary. Respondent is ordered to pay to complainant the bal- 
ance of the purchase price. 
Jones and Newlin, of Tyrone, Pennsylvania, for complainant. Mr. Alexander 
A. Notopoulus, of Altoona, Pennsylvania, for respondent. Mr. William 
E. Bethards, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Depart- 
ment on January 11, 1960. The formal complaint was filed on 
May 12, 1960. Complainant seeks an award of reparation in 
the amount of $1,239.39, which is alleged to be the total pur- 
chase price of three truckloads of cabbage sold to respondent 
in September and October 1959. Complainant alleges further 
that all three loads were sold without any warranty or agree- 
ment as to inspection, grade, quality, transportation, or ice. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
on June 26, 1960. On June 25, 1960, a copy of the investiga- 
tion report was served upon complainant. 


Respondent filed an answer to the formal complaint on 
July 21, 1960. It is alleged that the three loads of cabbage in- 
volved herein were not U.S. No. 1 Quality as specified in the 
contracts and that the Department has no jurisdiction over the 
transactions because they were in intrastate commerce, not in 
interstate commerce as required by the act. 
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An oral hearing was held at Altoona, Pennsylvania, on Jan- 
uary 4, 1961. Both parties were represented by counsel at this 
hearing. Complainant testified in his own behalf and also pre- 
sented the testimony of Harry A. Burdick. Respondent pre- 
sented no evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Adrian Sharpe, is an individual whose 
address is R. D. 4, Waterford, Pennsylvania. 


2. Respondent, R. Patt Brokerage, Inc., is a corporation 
whose address is Post Office Box 245, Altoona, Pennsylvania. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about September 28, 1959, complainant sold to 
respondent 400 50-pound bags of cabbage at a total purchase 
price of $560, f.o.b. complainant’s farm near Waterford, Pennsy]l- 
vania. It was contemplated by the parties that this cabbage 
would be shipped in interstate commerce. 


4. On or about September 30, 1959, 400 bags of cabbage 
were loaded at complainant’s farm on a truck owned or hired 
by respondent and were accepted by respondent. Respondent 
sold and delivered the 400 bags of cabbage to three undisclosed 
purchasers and remitted to complainant a check for the net 
proceeds of $218.11. Respondent has failed to pay the balance 
due of $341.89. 


5. On or about October 1, 1959, complainant sold to respond- 
ent 250 50-pound bags of cabbage at $1.55 per bag, or a total 
price of $387.50, f.o.b. complainant’s farm near ‘Waterford, 
Pennsylvania. It was contemplated by the parties that this 
cabbage would be shipped in interstate commerce. Pursuant 
to respondent’s application, this cabbage was federally inspected 
in complainant’s warehouse on October 3, 1959, and was certi- 
fied to be “U.S. No. 1 Medium to Large”. 


6. On or about October 3, the 250 bags of cabbage were 
loaded on a truck owned or hired by respondent and were ac- 
cepted by respondent. Respondent has failed to pay complain- 
ant the purchase price of this load or any part thereof. 


7. On or about October 12, 1959, complainant sold to re- 
spondent 300 50-pound bags of cabbage at $1.70 per bag or 
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a total price of $510, f.o.b. complainant’s farm near Water- 
ford, Pennsylvania. It was contemplated by the parties that 
this cabbage would be shipped in interstate commerce. Upon 
respondent’s application, this cabbage was federally inspected 
in complainant’s warehouse on October 14, 1959, and was certi- 
fied as “U.S. No. 1 Med. to Large,” with no decay. 


8. On or about October 14, 1959, the 300 bags were loaded 
on a truck owned or hired by respondent and were accepted 
by respondent. Respondent has failed to pay complainant the 
purchase price of this load or any part thereof. 


9. The formal complaint was filed on May 12, 1960, which 
was within 9 months after the causes of action alleged in the 
complaint accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that the first 
load of cabbage purchased by respondent was destined for and 
intended for delivery to an army camp near Columbia, South 
Carolina; that the second load was destined for and intended 
for delivery to Richmond, Virginia; and that the third load 
was destined for and intended for delivery to Military Sub- 
sistence Market Center, 1321 Pendeton Street, Columbia, South 
Carolina. Respondent denied these allegations in its answer. 
The first issue joined by the pleadings, therefore, is whether 
these transactions, or any of them, were in interstate com- 
merce within the meaning of the act and, hence, within the 
jurisdiction of the Secretary of Agriculture. 


At the oral hearing, complainant testified, as to the first 
load, that the driver of the truck stated the load was to go out 
of the State of Pennsylvania. Further in his testimony, com- 
plainant stated that this load was supposed to go to Richmond, 
Virginia. It is noted that in his informal complaint, complain- 
ant stated that the driver of the truck told him that he brought 
a load of produce from the south and that the load of cabbage 
was to be delivered to an army camp at Columbia, South Caro- 
lina, Although there is some variance between the pleadings 
and proof as to the intended destination of the load, it is clear 
that an interstate movement was contemplated. As to the other 
two loads, complainant testified that he was advised during the 
negotiations by respondent’s purchasing agents, Paul Fochler 
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and J. Cascio, that the cabbage was going to naval or army 
pases at Richmond, Virginia, and Columbia, South Carolina, 
respectively. It is concluded that the Secretary has jurisdiction. 
as to all three loads. Julius Peller v. Bonnie Bee Super Food 
Mart, Inc., 16 A.D. 1018; Babijuice Corp. of Florida v. J. L. 
Lustig & Son, 17 A.D. 382. 


The evidence shows that respondent accepted the three loads 
of cabbage at complainant’s farm. Accordingly, it is liable for 
the purchase price of each load less the damages, if any, sus- 
tained by respondent by reason of any breach of contract on 
the part of complainant. John F. Dionne v. Smiling Jim Potato 
Co., 18 A.D. 1038. The burden of proving such breach and the 
resulting damages rests upon respondent. Ontario Growers Ex- 
change, Inc. v. Bronx Home “Food Products”, 18 A.D, 522. 
The only breach alleged by respondent was that the cabbage 
was not U.S. No. 1 grade as warranted. The only evidence 
remotely supporting this alleged warranty and breach con- 
sists of statements made by Robert Patt, president of respondent, 
to a Department investigator during the investigation of the 
informal complaint. At that time, Patt stated that all cabbage 
purchased by respondent in 1959 was on the basis of U.S. No. 
1 grade; that the second and third loads received from com- 
plainant were of that grade; but that a federal inspection of 
the first load at Chambersburg, Pennsylvania, on October 2, 
1959, disclosed decay averaging approximately 15 percent. 
Although these statements, as well as other information in 
the report of investigation, constitute evidence pursuant to sec- 
tion 47.7 of the rules of practice, they cannot be given as much 
weight as the testimony of complainant at the hearing that 
he did not make any warranty as to grade or quality. It is 
concluded that respondent has failed to establish the alleged 
warranty and breach by a preponderance of the evidence. 


The failure of respondent to pay to complainant the balance 
of the total purchase price of the three loads of cabbage, or 
$1,239.39, was in violation of section 2 of the act. Reparation 
should be awarded complainant in the amount of $1,239.39, 
with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $1,239.39, with in- 
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terest thereon at the rate of 5 percent per annum from No- 
vember 1, 1959, until paid. 


The facts and circumstances herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 7164) 


WALLACE FRUIT & VEGETABLE COMPANY v, SCHOENBURG BROS. 
PRODUCE Co. PACA Docket No. 7412. Decided May 16, 1961. 


Discharge in Bankruptcy 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), a timely complaint was filed by complainant against 
respondent in connection with transactions involving perish- 
able agricultural commodities in interstate commerce. Respond- 
ent filed an answer to the formal complaint, alleging that the 
Department had no jurisdiction in this case, and requesting 
an oral hearing. 


Following the receipt of respondent’s answer, the Depart- 
ment was advised by the United States Court of Bankruptcy, 
San Antonio, Texas, Del Rio Division, that respondent had 
filed a petition in bankruptcy; had been adjudged a bankrupt; 
and after a series of appeals to the Federal Courts, had been 
discharged in bankruptcy as of August 17, 1959. 


A review of respondent’s petition in bankruptcy, Schedule 
A-3, reveals that complainant is listed as a creditor in the 
amount of $9,164.81. Since this is the exact amount sought as 
reparation in this proceeding by complainant, and since respond- 
ent has obtained a discharge in bankruptcy as to this obliga- 
tion, a dismissal of the complaint is in order. Accordingly, 
the complaint is dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 7165) 


ANAYA FARMS v. PRODUCE DISTRIBUTORS. PACA Docket No. 
7895. Decided May 19, 1961. 


Petition for Reconsideration—Dismissal 


The order of January 23, 1961, is supported by the evidence and the law 
applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on January 23, 1961, dismissing 
the complaint and awarding respondent reparation of $156 on 
its counterclaim. A copy of this order was served upon com- 
plainant on or about January 27, 1961. 

On February 2, 1961, complainant filed a timely petition 
for reconsideration of the order of January 23, with a copy 
thereof being served upon respondent on February 15, 1961. 
Respondent filed a reply to the petition for reconsideration on 
February 27, 1961. 

We have reexamined the order of January 23, 1961, and 
find that all matters set forth in complainant’s petition were 
taken into consideration at the time of the issuance of such 
order. In our opinion, the order is supported by the evidence 
and by the law applicable thereto. Accordingly, the petition is 
hereby dismissed. 

The reparation awarded to respondent from complainant in 
our order of January 23, 1961, shall be paid within 30 days 
from the date of this order. 

Copies of this order shall be served upon the parties. 


(No. 7166) 


HARPER & BOWERS, INC. v. MICHAEL KANAKRY. PACA Docket 
No. 8379. Decided May 19, 1961. 


Undisputed Amount 


Respondent is ordered to pay to complainant the amount which respondent 
admits is owing to complainant. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on March 8, 1961. 
Complainant seeks to recover $1,438.35, which amount is al- 
leged to be the total purchase price of two truckloads of water- 
melons sold to and accepted by respondent in July 1960. 

A copy of the formal complaint was served upon respondent 
on March 23, 1961. Copies of the Department’s report of in- 
vestigation were served upon complainant on May 1, 1961, and 
upon respondent on May 2, 1961. Respondent filed an answer 
to the formal complaint on April 20, 1961, admitting that 
$1,293.95 of the $1,438.35 requested by complainant in the com- 
plaint was due and owing to complainant on account of the 
transaction involved herein. 

Section 7(a) of the act (7 U.S.C. 499g(a))' provides in part: 
“If after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has 
admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary . . . may 
issue an order directing the respondent to pay to the 
complainant the undisputed amount... , leaving the 
respondent’s libaility for the disputed amount for sub- 
sequent determination.” 

Accordingly, under authority of said section, respondent 
shall pay to complainant, as an undisputed amount, $1,293.95. 
Payment of this amount shall be made within 30 days from 
the date of this order, with interest thereon at the rate of 5 
percent per annum from August 1, 1960, until paid. 

Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and 
under the same procedure as if no order for the payment of 
the undisputed amount had been issued. 

This order shall be published and copies hereof shall be 
served upon the parties. 


(No. 7167) 


SALT RIVER VALLEY PRODUCE, INC. v. THE ISAACSON Co., INC. 
PACA Docket Nos. 7953 and 7954. Decided May 19, 1961. 
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Protection Against Loss—Dismissal 


The lettuce failed to meet complainant’s warranties and representations with 
respect to acceptability and quality. Since respondent was protected 
against any loss, respondent is not liable for the purchase price claimed 
and the complaint is dismissed. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Golbus & Golbus, 


of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint in Docket No. 7953 was filed on 
December 22, 1959, and the complaint in Docket No. 7954 was 
filed on the following day. By agreement of the parties, the 
two dockets have been consolidated and will be disposed of 
together. 


It is alleged that complainant sold two carloads of lettuce 
to respondent, one for $3 and the other for $3.25 per carton, 
f.o.b., plus 15 cents per carton for precooling; that complain- 
ant shipped the two carloads of lettuce to respondent at Chi- 
cago, Illinois, one of which was accepted by respondent, and 
the other rejected; that complainant resold the rejected ship- 
ment for respondent’s account and recovered the net amount 
of $275.57 thereon; and that respondent has failed and re- 
fused to pay any part of the purchase price of the two ship- 
ments. Complainant makes claim for the balance of $4,230.83 
alleged to be due from respondent on the two carloads of let- 
tuce. 


Copies of the complaints were served upon respondent on 
March 21, 1960, together with copies of the reports of investiga- 
tion. Copies of the reports of investigation were served upon 
complainant on March 21 and March 22, 1960. Respondent filed 
responsive pleadings in each case on April 18, 1960, consist- 
ing of answers, counterclaims, and requests for oral hearing. 


Respondent denies the allegations in the complaints, and, 
as an affirmative defense, states the carloads of lettuce which 
complainant tendered were not in accordance with the war- 
ranties and representations of sale and that one of them was 
abnormally deteriorated and was not in suitable shipping condi- 
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tion when shipped; that respondent tendered one of the car- 
loads back to complainant, which tender was refused by com- 
plainant; that respondent diverted this shipment to a dealer 
in New York City for sale on consignment for the account 
of whom concerned, but the lettuce had to be abandoned to 
the carrier because of its deteriorated condition; that respond- 
ent rejected the other shipment back to complainant and that 
complainant’s resale of this shipment was not accomplished 
in a reasonable and prudent manner. Respondent makes counter- 
claim for damages of $2,500 on one of the shipments and $500 
on the other for complainant’s alleged failure to tender lettuce 
which was in compliance with the warranties and representa- 
tions of sale. 


An oral hearing was held at Chicago, Illinois, on September 
8, 1960. Respondent was represented at the hearing by counsel. 
The depositions of Kenneth Hagin and William L. Kirchberg 
were received for complainant. Leonard O’Day, Joseph Zielin- 
ski, Harry Esterson, and Irving Isaacson testified for respond- 
ent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Salt River Valley Produce, Inc., is a corpo- 
ration whose address is Post Office Box 1769, Phoenix, Arizona. 
At the time of the transactions involved in these proceedings, 
complainant was licensed under the act. 


2. Respondent, The Isaacson Co., Inc., is a corporation 
whose address is 1144 West 14th Place, Chicago, Illinois. At 
the time of the transactions involved in these proceedings, 
respondent was licensed under the act. 


3. On or about November 2, 1959, in the course of inter- 
state commerce, complainant sold two carloads of lettuce to 
respondent, one being car SFRD 4631 containing 688 2-dozen 
size cartons of Demo brand lettuce at $3 per carton and the 
other being car SFRD 14957 containing 688 2-dozen size cartons 
of Senator brand lettuce at $3.25 per carton, f.o.b. Hereford, 
Texas, plus 15 cents per carton for precooling. Complainant 
described the commodity to Leonard O’Day, who acted as broker 
in the transaction, as good quality lettuce which would satisfy 
hi3 customer at Chicago. 


4. On or about November 2, 1959, complainant shipped 
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the two carloads of lettuce from Hereford, Texas. The follow- 
ing day, the cars were diverted to respondent at Chicago, Illi- 
nois. Car SFRD 4631 arrived at destination on November 5, 
1959, which was normal transit time, and car SRFD 14957 
arrived at destination on November 6, 1959, which was one 
day more than normal transit time. 


5. Car SFRD 4631 was examined by a federal inspector at 
Chicago, Illinois, on November 5, 1959, and the following de- 
fects are noted in the inspection report: “Most cartons smeared 
with mud ... Grade defects average 8%, mostly broken mid- 
ribs . . . Average 2% damaged by Tipburn ... average ap- 
proximately 6% damaged by reddish to brown discoloration 
following bruising affecting 3 to 6 outer leaves . .. average 
3% decay, Bacterial Soft Rot, mostly in early, some in advanced 
stages, affecting 1 or 2 leaves ... Now fails to grade USS. 
No. 1 only account reddish to brown discoloration following 
bruising and decay.” 


6. On or about November 5, 1959, respondent notified com- 
plainant that the lettuce in car SFRD 4631 was not of the 
quality as described, and that it would be placed for resale and 
respondent would expect full protection from any loss, unless 
complainant advised to the contrary immediately. On or about 
November 6, 1959, complainant notified respondent by telegram 
that cars SFRD 4631 and 14957 belonged to respondent and 
complainant would accept no liability thereon. 


7. On or about November 6, 1959, respondent diverted car 
SFRD 4631 to D’Arrigo Bros. Co. of New York, New York, 
for sale on consignment. The shipment was refused by the 
consignee at New York and was subsequently abandoned to 
the carrier. 


8. Car SFRD 14957 was examined by a federal inspector 
at Chicago, Illinois, on November 6, 1959, and the following 
defects are noted in the inspection report: “Average 9% grade 
defects, mostly broken midribs . . . From 1 to 8 heads per 
carton damaged by Tipburn, averaging 7%, including 3% ser- 
iously damaged . . . average 5% decay, Bacterial Soft Rot in 
advanced stages . . . Now fails to grade U.S. No. 1 only ac- 
count Tipburn and decay.” In a private inspection report made 
on the same day on this carload by the City Perishable Inspec- 
tion Service, there is a notation “cartons are dirty.” 


Eee 


SALT RIVER VALLEY PRODUCE v. ISAACSON CO. 499 
Cite as 20 A.D. 495 


9. On or about November 6, 1959, respondent notified com- 
plainant by telegram that the lettuce in car SFRD 14957 was 
abnormally deteriorated and, therefore, not in suitable shipping 
condition and that accordingly the shipment was rejected. 


10. Complainant diverted car SFRD 14957 to McDonnell 
& Blankfard, Baltimore, Maryland, for sale on consignment. 
Net returns of $257.57 were recovered by complainant in the 
resale of the shipment. 


11. No further payments have been made on account of 
these shipments, although demand has been made. 


12. The formal complaints were filed within 9 months after 
the accrual of the alleged causes of action. 


CONCLUSIONS 


The two shipments involved in these proceedings were among 
more than 40 carloads or truckloads of Hereford, Texas, let- 
tuce purchased in 1959 from complainant by Leonard O’Day, 
either for his own account or as buying broker, From the he- 
ginning of this series of purchases, the parties were aware that 
many of the shipments of lettuce were arriving at destination 
in an unsatisfactory condition. When O’Day found that four 
of the first six carloads were in poor condition upon arrival, 
he informed William L. Kirchberg, complainant’s employee 
and sales agent at Hereford, Texas, that he would not purchase 
any more of complainant’s lettuce unless he had a written guar- 
antee protecting his customers against any loss due to the 
unsatisfactory condition of the lettuce on arrival. In response, 
Kirchberg sent O’Day a written memorandum on complain- 
ant’s billhead dated October 16, 1959, which reads, in pertinent 
part, as follows: 


“SURE YOU DONT WANT YOUR CUSTOMERS TO 
GET RUINED WITH THIS LETTUCE. THATS NO 
REASON TO GET PERSONAL WITH ME. WERE 
DOING OUR BEST HERE WITH WHAT WE HAVE 
TO SHIP AND IT CERTAINLY AINT FANCY. SO 
HERE IT IS IN WRITING SO YOU KNOW YOU 
CAN CONTINUE TO BUY FROM US WITH COM- 
PLETE CONFIDENCE AND THIS IS TO TELL 
YOU HERE AND NOW THAT WE THE SALT 
RIVER VALLEY PRODUCE CO GUARANTEE SAT- 
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ISFACTORY ARRIVAL ON EACH AND EVERY 
CARS YOU BUY FROM US ON THIS HEREFORD 
DEAL IN ANY MARKET YOU GO TO. YOU HAVE 
100% PROTECTION AGAINST LOSS FOR YOUR 
CUSTOMERS. WE KNOW YOURE IN PHOENIX 
AND CANT SEE THIS LETTUCE AND HAVE TO 
TAKE MY WORD BUT AS LONG AS YOU CON- 
TINUE TO GIVE ME ALL YOUR BUSINESS ON 
THIS DEAL I WILL SEE TO IT PERSONALLY 
THAT NEITHER YOU OR ONE OF YOUR CUS- 
TOMERS LOSES A DIME ON OUR LETTUCE.” 


After receiving this memorandum, O’Day continued to pur- 
chase complainant’s Hereford lettuce from Kirchberg. Of the 
more than 40 loads purchased, at least 15 were found to be 
unsatisfactory and unacceptable at destination. In each instance, 
O’Day negotiated with Kirchberg in making settlement on or 
arranging for the disposition of the unsatisfactory shipments. 
It is admitted by complainant’s witness, Kenneth Hagin, that 
settlements were made with O’Day with respect to seven of the 
shipments by changing the contracts from outright sales to con- 
signments for complainant’s account, and that reductions in 
the purchase prices were granted in two other shipments. 


The two carloads of lettuce involved in this case were among 
the 40 odd shipments purchased by O’Day from Kirchberg 
during the fall of 1959. The transactions with respect to these 
carloads do not appear to have varied from any of the others, 
insofar as the purchase was concerned. As in all cases, O’Day 
ordered the lettuce by telephone from his office at Phoenix, 
Arizona. Since he was not present at the Hereford, Texas, 
shipping point, he had no opportunity to inspect the lettuce 
to ascertain its quality or carrying condition. Accordingly, he 
was required to rely on the descriptions and representations 
given to him by Kirchberg over the telephone. These facts 
are acknowledged in Kirchberg’s memorandum of October 16, 
1959, which is quoted above. 

Kirchberg admits that he represented these two shipments as 
“good quality lettuce” in his conversation with O’Day leading 
up to the sale. Whereas, “good quality lettuce” is not a recog- 
nized federal grading standard, it is an expression which has 
meaning among shippers and dealers in lettuce. Respondent’s 
witnesses testified that the trade speaks of lettuce quality 
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as outstanding, good, fairly good, and ordinary, and that good 
quality lettuce should be equal to the best of the general run 
of lettuce being received at the particular time. 


The private inspectors who examined the shipments upon 
arrival testified that the lettuce in car SFRD 4631 was fairly 
good quality, but that the value of the carload was seriously 
degraded because of the fact that the cartons in which the 
lettuce was packed were dirty and smeared or caked with 
mud. They testified that dirty, mud smeared cartons reduce 
the sales value of the lettuce, regardless of the apparent con- 
dition of the contents of the cartons, since it is a sign to poten- 
tial buyers that the lettuce was field packed in rainy weather 
and therefore subject to decay and breakdown which frequently 
results when lettuce is packed under these conditions. The let- 
tuce in car SFRD 14957 was not as good as that in SFRD 4613, 
being rated by the private inspectors as only “ordinary quality”. 
The cartons in this car were also found to be dirty. 


These shipments were purchased by O’Day under the gen- 
eral understanding with Kirchberg that the lettuce would be 
acceptable to his customers at destination, and under the spe- 
cific representation that this was “good quality lettuce”. There 
is ample evidence to sustain the conclusion that the lettuce 
failed to meet these warranties and representations with re- 
spect to acceptability and quality. It is concluded that respond- 
ent’s rejection of car SFRD 14957 was with reasonable cause 
and not in violation of section 2 of the act. Although respond- 
ent accepted car SFRD 4631, it appears that the lettuce had 
no commercial value in excess of the freight charges and it 
was subsequently abandoned to the carrier. Since respondent 
was protected against any loss, it follows that respondent is 
not liable for the purchase price claimed. Accordingly, the com- 
plaint should be dismissed. Respondent has presented no evi- 
dence that it sustained damages and, therefore, its counter- 
claims should also be dismissed. 


ORDER 
The complaints are dismissed. 
The counterclaims are dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 7168) 


SALT RIVER VALLEY PRODUCE, INC. v. THE ISAACSON Co., INC. 
PACA Docket No. 7957. Decided May 19, 1961. 


Rescission of Contract—Dismissal 


Complainant, when notified of the unsatisfactory condition of the lettuce, 
authorized the disposal of the three carloads elsewhere for complainant’s 
account. The net proceeds were remitted to and accepted by complainant, 
and the complaint is dismissed. Since the original contract was rescinded, 
complainant is not liable to respondent for alleged damages arising from 
the failure to make good delivery, and the counterclaim is dismissed. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Golbus & Golbus, 


of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on December 23, 1959, it 
is alleged that complainant sold three carloads of lettuce to 
respondent; that the three carloads were shipped to and were 
received and accepted by respondent; but that respondent has 
failed and refused to pay the full purchase price of the lettuce. 
Complainant claims reparation of $1,237.74, which is alleged to 
be the balance due from respondent on the shipments. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respond- 
ent on March 21, 1960. A copy of the report of investigation 
was served upon complainant on the same day. Respondent’s 
answer, which included a counterclaim and a request for hear- 
ing was filed on April 18, 1960. 


Respondent denies the allegations of the complaint and, as 
an affirmative defense, alleges that the three carloads of lettuce 
which complainant tendered to respondent at Chicago, IIlinois, 
were not in accordance with the warranties, representations, 
and specifications of the contract; that thereafter complainant 
authorized respondent to sell the lettuce on consignment and 
to remit the net proceeds to complainant; and that the lettuce 
was resold pursuant to this agreement and the net proceeds 
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were remitted to and accepted by complainant. Respondent al- 
leges, further, that the net proceeds of the sales of the three 
carloads of lettuce were tendered to complainant as full satisfac- 
tion of such accounts, and the acceptance thereof constitutes an 
accord and satisfaction. 

As a counterclaim, respondent alleges that complainant’s fail- 
ure to deliver three carloads of lettuce in accordance with the 
warranties, representations, and specifications of the contract 
caused respondent damages in the amount of $3,000, for which 
claim is made, 

An oral hearing was held at Chicago, Illinois on September 
8, 1960. Respondent was represented at the hearing by counsel. 
The depositions of Kenneth Hagin and William L. Kirchberg 
were received for complainant. Leonard O’Day, Joseph Zielin- 
ski, Harry Esterson, and Irving Isaacson testified for respondent. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Salt River Valley Produce, Inc., is a corpo- 
ration whose address is Post Office Box 1769, Phoenix, Ari- 
zona. At the time of the transaction involved in this proceed- 
ing, complainant was licensed under the act. 


2. Respondent, The Isaacson Co., Inc., is a corporation whose 
address is 1144 West 14th Place, Chicago, Illinois. At the 
time of the transaction involved in this proceeding, respond- 
ent was licensed under the act. 


3. On or about October 18, 1959, in the course of inter- 
state commerce, complainant contracted to ship to respondent 
on joint account three carloads of lettuce, each consisting of 
640 cartons of Demo brand, two-dozen size, guaranteed 85% 
U.S. No. 1 on arrival, at $1.50 per carton, f.o.b. Hereford, 
‘'exas, plus 15 cents per carton for precooling. The contract 
was negotiated by a broker Leonard O’Day, Phoenix, Arizona. 


4. On or about October 18, 1959, complainant shipped from 
Hereford, Texas, to respondent at Chicago, Illinois, cars SFRD 
10239, SFRD 16763, and SFRD 9526, each containing 640 car- 
tons of Demo brand, two-dozen size, dry pack lettuce. 


5. On or about October 21, 1959, the three shipments ar- 
rived at Chicago, Illinois. Respondent inspected the shipments 
and found the condition of the lettuce to be unsatisfactory 
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and not in compliance with the grade agreed upon. Respondent 
notified complainant of this condition through O’Day and com- 
plainant authorized O’Day to take the three carloads back 
from respondent and to place them elsewhere. 


6. On the basis of complainant’s authorization, O’Day ar- 
ranged to have car SFRD 9526 diverted to Nicholas J. Zerillo, 
Inc., of Detroit, Michigan, for sale on consignment. The net 
proceeds of this sale amounted to $538.22, which amount O’Day 
remitted to complainant on November 9, 1959. The voucher at- 
tached to the check for this remittance contained the stipula- 
tion: “Full payment—9526.” Complainant accepted and cashed 
this check. 


7. On or about October 21, 1959, complainant informed 
respondent that O’Day was able to dispose of only one of the 
three defective carloads of lettuce and requested respondent 
to make disposition of the other two carloads under no obliga- 
tion to respondent. On the basis of this instruction, respondent 
placed car SFRD 16763 with Gridley, Maxon & Company, Chi- 
cago, Illinois, and SFRD 10239 with M. Degaro Company, 
Cincinnati, Ohio, for sale on consignment. On or about Novem- 
ber 14, 1959, respondent forwarded to complainant the account 
sales received from these consignment sellers on these two 
carloads, together with respondent’s checks for $726.20 and 
$665.84, being the net proceeds received from the sales of 
cars SFRD 16763 and SFRD 10239. Complainant accepted and 
cashed these checks. 


8. Other than the amounts mentioned in the previous two 
paragraphs, no further payments have been made on account 
of these shipments, although demand has been made. 


9. The formal complaint was filed on December 23, 1959, 
which was within 9 months after the accrual of the alleged 
cause of action. 


CONCLUSIONS 


The negotiations for the three carloads of lettuce involved in 
this proceeding were carried on by telephone between Leonard 
O’Day, who acted as broker in the transaction, and William 
L. Kirchberg, who was complainant’s employee and field sales 
agent at Hereford, Texas. During the first few days of October 
1959, O’Day purchased a number of carloads of complainant’s 


»" §& S&F Ww woe 


SALT RIVER VALLEY PRODUCE v. ISAACSON CO. 505 
Cite as 20 A.D. 502 


Hereford lettuce from Kirchberg which he used to fill various 
brokerage orders. Four of the first six carloads so purchased 
arrived at destination in an unsatisfactory condition. Because 
of the difficulties experienced with these first shipments, O’Day 
informed Kirchberg that he would not purchase any more 
of complainant’s Hereford lettuce unless he had a written 
guarantee that complainant would protect his customers against 
any loss due to the unsatisfactory condition of the lettuce on 
arrival. In response, Kirchberg sent O’Day a written guaran- 
tee on complainant’s billhead dated October 16, 1959, which 
reads, in pertinent part, as follows: 


“SO HERE IT IS IN WRITING SO YOU KNOW YOU 
CAN CONTINUE TO BUY FROM US WITH COM- 
PLETE CONFIDENCE AND THIS IS TO TELL 
YOU HERE AND NOW THAT WE THE SALT 
RIVER VALLEY PRODUCE CO GUARANTEE SAT- 
ISFACTORY ARRIVAL ON EACH AND EVERY 
CARS YOU BUY FROM US ON THIS HEREFORD 
DEAL IN ANY MARKET YOU GO TO. YOU HAVE 
100% PROTECTION AGAINST LOSS FOR YOUR 
CUSTOMERS.” 


O’Day negotiated the joint account contract for the three car- 
loads of lettuce involved in this proceeding after receiving 
this written guarantee and assurance from Kirchberg. 


Respondent had cars SFRD 9526, 16763, and 10239 in- 
spected at Chicago, Illinois, by a private inspection service 
immediately upon arrival. According to the testimony of the 
inspector, the lettuce in these shipments was not of good quality 
and would not grade more than 70% U.S. No. 1. Upon re- 
ceipt of this information from the inspector, respondent called 
O’Day by telephone and told him of the unsatisfactory condi- 
tion and quality of the lettuce. O’Day relayed this informa- 
tion to Kirchberg by telephone and Kirchberg authorized O’Day 
to dispose of the three carloads elsewhere for complainant’s 
account. Acting on this authority, O’Day placed SFRD 9526 
with Nicholas J. Zerrillo, Inc., of Detroit, Michigan, on con- 
signment, but was unable to dispose of the other two. There- 
after, respondent talked with Kirchberg directly by telephone 
and Kirchberg authorized respondent to dispose of the other 
two carloads with no obligation to respondent. On the basis 
of these authorizations from Kirchberg, the three carloads of 
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lettuce were sold on consignment and the net proceeds of the 
sales were remitted to and accepted by complainant. 


The facts recited above are not seriously disputed. But com- 
plainant contends that Kirchberg was without authority to 
offer O’Day the blanket guarantee on all carloads of Here- 
ford lettuce purchased from complainant, and was without 
authority to authorize O’Day and respondent to sell the three 
carloads of lettuce involved in this complaint on consignment 
for complainant’s account. 


During the 1959 season, O’Day purchased more than 40 
carloads or truckloads of Hereford, Texas, lettuce from com- 
plainant, either for his own account or as a broker. The pur- 
chases were made by telephone, since O’Day was located at 
Phoenix, Arizona, during the entire season. Approximately 
15 of the shipments arrived at destination in an unsatisfactory 
condition. In each instance, O’Day negotiated with Kirchberg 
in making settlement on or arranging for the disposition of 
the unsatisfactory shipments. It is admitted by complainant’s 
witness, Kenneth Hagin, that settlements were made with O’Day 
with respect to seven of the shipments by changing the con- 
tracts from outright sales to consignments for complainant’s 
account, and that reductions in the purchase prices were granted 
on two other shipments. 


Complainant contends that Kirchberg had no independent 
authority to make allowances, adjustments, or other changes 
in contracts, and that any such changes could only be made 
with the consent and approval of Kenneth Hagin or Sam Drey, 
officers of complainant corporation. Complainant contends, fur- 
ther, that the purported adjustments made by Kirchberg with 
respect to the three carloads involved in this proceeding were 
not approved by Hagin or Drey, and thus are not binding on 
complainant. 


The extent of Kirchberg’s ostensible authority must be drawn 
from the evidence made available to those who dealt with 
him. To all appearances, complainant placed Kirchberg in full 
charge of its Hereford, Texas, sales office during the 1959 let- 
tuce season. Kirchberg handled the sales, billing, invoicing, 
and collecting on all lettuce sold and shipped from that office. 
All of O’Day’s telephone negotiations concerning the purchase 
of lettuce were handled by Kirchberg, as were all conversa- 
tions concerning the adjustments or allowances granted on the 
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defective shipments. O’Day was never made aware of the fact 
that Kenneth Hagin or any other officer of complainant was 
ever present at the Hereford office during the 1959 season. 
Complainant made no effort to inform O’Day either orally or 
in writing that Kirchberg had less than full authority to 
handle all phases of the Hereford lettuce deal for complainant, 
in spite of the fact that O’Day’s office was located in the same 
building and immediately adjacent to complainant’s office at 
Phoenix, Arizona. 

It is concluded from this evidence that Kirchberg had osten- 
sible, if not actual authority from complainant to handle all 
phases of complainant’s Hereford lettuce sales during the 1959 
season, including authority to grant allowances and make ad- 
justments in contracts with respect to any shipments which 
arrived at destination in an unsatisfactory condition. It is 
concluded, further, that complainant was bound by Kirchberg’s 
agreement to have cars SFRD 9526, 16763, and 10239 sold 
on consignment for complainant’s account; and that the resales 
were made in a prompt and prudent manner. Accordingly, re- 
spondent has committed no breach of section 2 of the act with 
respect to these three shipments, and the complaint should be 
dismissed. 


Since it appears that the original contract was rescinded by 
the parties, complainant cannot be held liable to respondent 
for any alleged damages arising from its failure to make 
good delivery. Accordingly, respondent’s counterclaim should 
be dismissed. 


ORDER 
The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 7169) 


DELAWARE VALLEY FARMS v. J. C. BRocK Corp. PACA Docket 
No. 8233. Decided May 24, 1961. 
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Acceptance—Liability 
Respondent accepted the shipment and, since a breach of the contract on the 
part of complainant has not been established, respondent is liable for the 
contract price. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on August 8, 1960. 
Complainant seeks an award of reparation in the amount of 
$451.50, alleged to be the balance due on the purchase price 
of a truckload of spinach sold and delivered to respondent in 
May 1960. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
on November 30, 1960. A copy of the report of investigation 
was served upon complainant on November 29, 1960. Re- 
spondent filed an answer to the complaint on December 16, 
1960, in effect denying liability and alleging that the spinach 
was not as heavy as a previous load, that it was not belt 
graded, and was not the spinach ordered by respondent. 

Since the amount in controversy is less than $500, the is- 
sues are determined in accordance with the shortened method 
of procedure provided for in section 47.20 of the rules of prac- 
tice. Pursuant to such procedure, complainant filed an opening 
statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Thomas Ferri 
and Angelo Celeste Ferri, doing business as Delaware Valley 
Farms, whose address is R. D. 1, Newtown, Pennsylvania. 


2. Respondent, J. C. Brock Corp., is a corporation whose 
address is 285 Swan Street, Buffalo 4, New York. At the time 
of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about May 8, 1960, in the course of interstate 
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commerce and by oral contract, complainant sold to respondent 
645 crates of spinach, at $1.95 per crate, for a total purchase 
price of $1,257.75. 


4. Complainant shipped on May 10, 1960, from loading 
point on Long Island, in the State of New York, to respond- 
ent at Huron, Ohio, 645 crates of spinach in a truck operated 
by one Charles McFarland of Sandusky, Ohio. 


5. Respondent accepted the truckload of spinach and has 
since paid complainant $806.25 on the purchase price, leaving 
a balance still due and owing to complainant of $451.50. 


6. The formal complaint was filed on August 8, 1960, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


While respondent contends in its answer that the spinach 
delivered “was not as heavy in weight as had been the previous 
load,” that the pack-out was less than the previous load, that 
the labor cost “was proportionately higher,” and that the spin- 
ach received was not belt graded, respondent has submitted 
no evidence to show that the contract provided for spinach 
equal in weight to the previous load, that the pack-out would 
be as good as the previous load, or that the spinach was to be 
belt graded. At most, respondent’s answer appears to indicate 
that respondent was well pleased with a previous load of spin- 
ach purchased from complainant and that respondent expected 
to receive a similar shipment of spinach. Respondent finally 
contends “that payment was fair in all respects to both 
parties.” 

Complainant states in its opening statement that the load 
of spinach “was not ordered to be belt graded”, and that the 
crates were to net 20 pounds. Complainant contends that 20 
pounds was the net weight shipped. Complainant points out 
that, while respondent contends the spinach in question was 
lighter weight than the previous load, respondent complained 
of light weight on the previous load and complainant took a 
15 cent per crate loss on that shipment, due to the fact that 
complainant accepted respondent’s word that the crates were 
light weight. 


Since respondent accepted the spinach, it became liable to 
complainant for the full purchase price thereof, less any dam- 
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ages it can prove were sustained by respondent as a result of 
a breach of the contract on the part of complainant. The bur- 
den of proving a breach is upon respondent. Respondent has 
failed to sustain that burden. With no breach proved, there is 
no problem of damages. Based upon the evidence, we find that 
respondent’s failure to pay complainant the full purchase price 
of $1,257.75 was in violation of section 2 of the act. Respond- 
ent has paid complainant the sum of $806.25, and complain- 
ant should be awarded reparation against respondent for the 
balance of $451.50, plus interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $451.50, with interest 
thereon at the rate of 5 percent per annum from June 1, 1960, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 7170) 


EDWARD LEWANDOWSKI v. R. PATT BROKERAGE, INC. PACA 
Docket No. 8117. Decided May 24, 1961. 


Acceptance—Liability 


Respondent accepted the produce and is liable to complainant for the contract 
price. 
Marsh, Spaeder, Baur, Spaeder & Schaaf, of Erie, Pennsylvania, for com- 


plainant. Mr. Alexander A. Notopoulos, of Altoona, Pennsylvania, for 
respondent. Mr. William E. Bethards, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Depart- 
ment on January 11, 1960. The formal complaint was filed on 
May 12, 1960. Complainant seeks an award of reparation in 
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the amount of $772.82, which is alleged to be the balance of 
the total purchase price of two truckloads of cabbage sold to 
respondent in September 1959. Complainant further alleges 
that both of the loads were sold without any warranty or agree- 
ment as to inspection, grade, quality, freight, ice, or commis- 
sion, 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
on June 24, 1960. On the same day, a copy of the report of 
investigation was served upon complainant. 

Respondent filed an answer, including a counterclaim, on 
August 15, 1960. Respondent alleges that the sale of the first 
load was not in interstate commerce and this load was de- 
livered to and disposed of by A. Vassallo, Philadlephia, Pennsyl- 
vania, on a consignment basis. Respondent further alleges that 
the second load of cabbage was sold as U. S. No. 1, subject 
to inspection; that an inspection at Chambersburg, Pennsyl- 
vania, indicated that this cabbage did not grade U.S. No. 1; 
and that, therefore, respondent diverted this load from an order 
of the United States government, which will only take U.S. 
No. 1 grade or better, to the Philadlephia Produce Terminal. 
With regard to both loads, respondent claims damages of $700 
because in selling said cabbage it received $700 less than it 
would have received had the complainant delivered the kind 
and quality of cabbage specified by the contracts. Respondent 
requested an oral hearing. 

A copy of the answer was served upon complainant on 
August 19, 1960. Complainant filed a reply on August 26, 1960, 
in which he denied the allegations set forth in the answer. 

A hearing was held at Altoona, Pennsylvania, on January 
4 and 5, 1961. Both parties were represented by counsel at 
the hearing. Complainant testified in his own behalf. Respond- 
ent presented no testimony. By stipulation of the attorneys, all 
exhibits attached to the formal complaint were received in evi- 
dence. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Edward Lewandowski, is an _ individual 
whose address is R. D. #3, Edinboro, Pennsylvania. 


2. Respondent, R. Patt Brokerage, Inc. is a corporation 
whose address is Post Office Box 345, Altoona, Pennsylvania. 
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At the time of the transactions involved herein, respondent 
was licensed under the act. 


3. On or about September 26, 1959, complainant sold to 
respondent 250 bags of U.S. No. 1 cabbage at an agreed price 
of $1.35 per bag, or a total price of $337.50, f.o.b. complain- 
ant’s farm near Edinboro, Pennsylvania. It was contemplated 
by the parties that this cabbage would be shipped in interstate 
commerce. 


4. On or about September 28, 1959, 250 bags of cabbage 
were loaded at complainant’s farm on a truck hired by re- 
spondent. Respondent consigned the cabbage to A. Vassallo, 
of Philadlephia, who remitted to respondent the net proceeds 
of sale of $193.93. This same amount was paid by respondent 
to complainant. 


5. On or about September 28, 1959, complainant sold to 
respondent 600 50-pound bags of U.S. No. 1 grade cabbage, 
at $1.35 per bag, or a total price of $810, f.o.b. complainant’s 
farm near Edinboro, Pennsylvania. It was contemplated by 
the parties that this cabbage would be shipped in interstate 
commerce, 


6. On or about September 28, 1959, 600 bags of cabbage 
were loaded at complainant’s farm on a truck hired by re- 
spondent and were accepted by respondent. Subsequently, re- 
spondent paid complainant $180.75 on this load. 


7. The formal complaint was filed on May 12, 1960, which 
was within 9 months after the causes of action alleged in the 
complaint accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that the trans- 
actions were in the course of interstate commerce; that the 
first lot of cabbage purchased by respondent was intended 
for delivery at Philadlephia, Pennsylvania, or Norfolk, Vir- 
ginia; and that the second lot was intended for delivery at the 
Naval Supply Center, Norfolk, Virginia. Respondent denied 
these allegations in its answer and, with respect to the first 
transaction, specifically alleged that it was not in the course 
of interstate commerce. 


At the oral hearing, complainant testified that Bernie Sha- 
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piro, who purchased the two loads of cabbage as respondent’s 
agent, said during the negotiations that they would be shipped 
to Norfolk, Virginia. Complainant submitted as an exhibit 
to the formal complaint a copy of an undated freight bill which 
states that the second load was consigned to the Naval Supply 
Center, Norfolk, Virginia. 


In the absence of any testimony by Shapiro to the contrary, 
it is concluded that it was contemplated by the parties that 
both loads would move in interstate commerce. Julius Peller v. 
Bonnie Bee Super Mart, Inc., 16 A.D. 1018; Babijuice Corp. of 
Florida v. J. L. Lustig & Son, 17 A.D. 32. Accordingly, the 
Secretary has jurisdiction over the two transactions involved 
herein. 

The evidence shows that respondent accepted both loads of 
cabbage at complainant’s farm. Havng done so, respondent be- 
came liable to complainant for the purchase price of each load, 
less any damages sustained by respondent from a breach of 
contract on the part of complainant. John F. Dionne v. Smiling 
Jim Potato Co., 18 A.D. 1038. The burden of proof is upon 
respondent to show such breach and the resulting damages by 
a preponderance of the evidence. Ontario Growers Exchange, 
Inc. v. Bronx Home “Food Products”, 18 A.D. 522. 


It is respondent’s position that both loads were expressly 
warranted by complainant to be U.S. No. 1 quality and that 
the cabbage received from complainant did not meet the re- 
quirements of this grade. Although complainant alleged in the 
formal complaint that there was no warranty as to grade or 
quality, at the oral hearing he testified that Shapiro asked for 
U. S. No. 1 cabbage and he agreed to give Shapiro cabbage 
of that grade. It is concluded, therefore, that each contract was 
for U.S. No. 1 grade cabbage. 


The cabbage was not federally inspected at complainant’s 
farm. According to complainant’s testimony, respondent’s agent 
said he was going to have the cabbage inspected prior to ship- 
ment but he was unable to locate the federal inspector so he 
said he would take the loads the way they were. Complainant 
testified that in his opinion the cabbage was U.S. No. 1 grade 
and that Shapiro, who saw the cabbage in the fields and during 
cutting and loading, was of the same opinion. 


Respondent presented no evidence to show that the loads of 
cabbage were not U.S. No. 1 when loaded or that complainant 
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breached the contracts in other respects. It is noted from the 
report of investigation that Robert Patt, president of respondent, 
advised a Department investigator in an interview on January 
26, 1960, that the second load was taken to Chambersburg, 
Pennsylvania, where it was inspected on September 29, 1959, 
and showed a large percentage of decay. Patt further stated 
that because of this decay he was unable to send the load to 
the original purchaser, the U.S. Army, and instead the load 
was diverted to and sold by A. Vassallo, Philadelphia, Pennsyl- 
vania, for net proceeds of $180.75. 


At the oral hearing complainant testified that approximately 
a month after the two sales he received respondent’s checks 
for $180.75 and $193.93, together with a copy of a federal 
truck inspection certificate. This certificate, which was sub- 
mitted as an exhibit to the formal complaint, states that 600 
bags of cabbage were inspected at Chambersburg, Pennsylvania, 
beginning at 1:30 p.m., September 29, 1959; that the inspection 
was restricted to the upper two layers of the load; that there 
Was an average of approximately 30 percent Bacterial Soft 
Rot and 9 percent grade defects; and that the load failed to 
grade U.S. No. 1. Perhaps this is the inspection which respond- 
ent made reference to in his discussion with the Department’s 
investigator, but we cannot assume that this covered the sec- 
ond load of cabbage purchased from complainant, especially 
where according to complainant’s testimony the cabbage was 
U.S. No. 1 grade the day before. 

The failure of respoydent to pay to complainant $772.82, 
the balance due on the two loads of cabbage, was in violation of 
section 2 of the act. Reparation should be awarded complain- 
ant in the amount, with interest, and the counterclaim should 
be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $772.82, with interest thereon 
at the rate of 5 percent per annum from November 1, 1959, 
until paid. 

The counterclaim is dismissed. 

The facts shall be published. 


Copies hereof shall be served upon the parties. 


————— 
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(No. 7171) 


J. G. MAPLES Co. v. C. A. Cross Co., INC. AND CROSS ABBOTT 
Co. PACA Docket No. 7951. Decided May 24, 1961. 


Refusal to Permit Federal Inspection—Dismissal 


Complainant’s return of the shipment to shipping point before the expiration 
of the period in which respondents were entitled to apply for Federal 
inspection constituted a material breach of the contract and respondents 
cannot be held liable for any loss sustained by complainant in the sub- 
sequent resale of the shipment. The complainant is dismissed. 


Complainant pro se. Mr. Robert D. Ouimet, of Leominster, Massachusetts, 
for respondents. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed on January 25, 1960, and 
deals with a truckload of peaches allegedly sold to respondents 
for a total delivered price of $1,782.20. Complainant avers that 
upon arrival of the peaches at Fitchburg, Massachusetts, re- 
spondents rejected the shipment, following which complainant 
resold the peaches for $1,102.64. Complainant seeks an award 
of reparation in the amount of $679.56. 

A copy of the Department’s report of investigation was served 
upon complainant on March 24, 1960. On the following day, 
copies of the formal complaint and the report of investigation 
were served upon each respondent. 

Respondents filed a joint answer on April 14, 1960, and an 
amended answer on August 9, 1960. Respondents allege that 
upon arrival of the peaches at destination they failed to grade 
U.S. No. 1, as called for by the contract between the parties, 
and that complainant refused to give respondents an op- 
portunity to obtain federal inspection. Respondents requested an 
oral hearing. 

An oral hearing was held at Worcester, Massachusetts, on 
November 18, 1960. Complainant was not represented at the 
hearing and no witnesses appeared to testify in his behalf. 
As part of complainant’s case and without objection from re- 
spondents, the presiding officer received in evidence the deposi- 
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tions of two witnesses, the formal complaint and all exhibits 
attached thereto. Respondents were represented by counsel at 
the hearing and four witnesses testified in their behalf. Briefs 
were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, F. C. Matson, doing busi- 
ness as J. G. Maples Co., whose address is Peoples Trust Com- 
pany Building, Martinsburg, West Virginia. 


2. Respondent C. A. Cross Co., Inc., is a corporation whose 
address is Post Office Box 465, Fitchburg, Massachusetts. At 
the time of the transaction involved herein, this respondent 
was licensed under the act. 


8. Respondent Cross Abbott Co. is a corporation whose ad- 
dress is Hartford, Vermont. At the time of the transaction 
involved herein, this respondent was also licensed under the 
act. 


4. On or about August 20, 1959, in the course of interstate 
commerce, complainant sold to respondents one truckload of 
U.S. Extra No. 1, 2-inch and up, Elberta peaches, to contain 
approximately 450 tub bushels, at an agreed price of $3.80 per 
bushel delivered, shipment to be from Romney, West Virginia, 
to Cross Abbott Co., at White River Junction, Vermont, with 
stop off for partial unloading at the place of business of C. A. 
Cross Co., Inc., at Fitchburg, Massachusetts. The contracts 
between the parties were negotiated by C. H. Robinson, Inc., a 
brokerage concern of Boston, Massachusetts. 


5. On August 22, 1959, the truckload of peaches, contain- 
ing 469 bushel baskets, was officially inspected at Romney, 
West Virginia, and the fruit was certified as grading U.S. 
Extra No. 1, 2 inches up. 


6. On August 22, 1959, the truckload of peaches involved 
in this proceeding was shipped from Romney, West Virginia, 
and arrived at the place of business of C. A. Cross Co., Inc., 
in Fitchburg, Massachusetts, at approximately 11:30 p.m. on 
Sunday, August 23, 1959. 


7. On August 24, 1959, at approximately 1:30 a.m. and 
after unloading and inspecting about 30 baskets of the peaches, 
the produce supervisor of C. A. Cross Co., Inc., Raymond 
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Lortie, spoke with complainant by long distance telephone to 
inform him that the peaches showed the start of Brown Rot 
and that delivery would not be accepted pending the results 
of federal inspection which would be applied for by this re- 
spondent on Monday morning, August 24, 1959. Complainant 
refused to have the peaches held over for federal inspection 
and instructed the truck driver to return the load to Martins- 
burg, West Virginia, which the driver did, leaving Fitchburg 
at approximately 2 a.m. on August 24 and arriving Martins- 
burg between 4 and 4:30 aim. on August 25, 1959. 


8. Complainant resold the peaches here involved for net 
proceeds of $1,102.64. Respondents have not paid the purchase 
price or any part thereof. 


9. The formal complaint was filed on January 25, 1960, 
which was within 9 months from the time the alleged cause 
of action accrued. 


CONCLUSIONS 


There is no dispute that the contract entered into between 
complainant and respondents was for a truckload of peaches 
grading U.S. Extra No. 1, 2 inches and up, on arrival at the 
destination specified. Complainant contends in his brief that 
the peaches tendered to respondents were of the grade and 
size specified; that Raymond Lortie, produce supervisor of C. A. 
Cross Co., Inc., unequivocally rejected the load of peaches 
without cause; that complainant requested Lortie to obtain fed- 
eral inspection but Lortie said that such inspection would not 
be available until Tuesday, August 25, 1959; and that com- 
plainant then returned the load to Martinsburg. On the other 
hand, respondents contend that the peaches were not USS. 
Extra No. 1 on arrival at Fitchburg; that complainant and the 
truck driver were immediately informed of the condition of 
the peaches and respondents’ request for a federal inspection; 
and that respondents were denied the right to have the pro- 
duce inspected, although it involved but a few hours delay. 


The question of primary importance in this proceeding is 
whether respondents were released from all liability by com- 
plainant’s refusal to permit the shipment to be held at Fitch- 
burg for federal inspection. The record is undisputed that 
the truckload of peaches arrived Fitchburg about 11:30 p.m., on 
Sunday night, August 23, and that about two hours later com- 
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plainant ordered return of the shipment to West Virginia. 
Raymond Lortie testified that in their long distance telephone 
conversation about 1:30 a.m., on Monday morning, August 
24, he told complainant he wanted a federal inspection before 
he would accept the peaches and that it would be impossible 
to order such inspection before morning. Lortie also testified 
that a federal inspection could have been applied for at about 
5:30 that morning and that a federal inspector from Boston 
would have arrived to inspect about two hours later. Com- 
plainant concedes the question of obtaining inspection was 
discussed with Lortie during this telephone conversation. Com- 
plainant made the following statement during the informal 
investigation : 


“In this connection, I would like to point out that in 
my conversation with Ray Lortie I was discouraged 
in calling for inspection at Fitchburg by his advice 
that it would take a day or two to get an inspector out 
there and of course Smith (truck driver) took a dim 
view of this too knowing he’d lose a good pay load by 
the delay.” 


Under section 46.2(r)(s) of the regulations in effect at the 
time of the transaction involved herein, a purchaser of a truck 
shipment had 6 hours after receipt of notice of arrival of the 
shipment within which to notify the seller of his rejection. 
However, if the purchaser applied for federal inspection within 
the 6-hour period, notice of rejection had to be given within 
one hour after he received an oral or written report of the 
results of the inspection. Section 46.25 also provided that in 
computing the 6-hour period, Sundays and holidays are ex- 
cluded. It thus appears that under the applicable regulations, 
respondents were entitled to apply for federal inspection any 
time up to 6 a.m., on Monday, August 24, since the shipment 
arrived and respondents were notified at approximately 11:30 
p.m., on Sunday night, August 23. 


Complainant’s contention that respondents rejected the ship- 
ment without reasonable cause has no merit. Under no circum- 
stances can we say that Lortie’s statements over the telephone 
amounted to a clear and unmistakable notice of rejection. It 
seems clear to us that Lortie was complaining about the ap- 
pearance of brown spots and, before taking action with re- 
spect to accepting or rejecting the peaches, he wanted to 
have the shipment federally inspected. 
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It is our view that complainant’s return of the shipment to 
Martinsburg prior to expiration of the 6-hour period in which 
respondents were entitled to apply for federal inspection con- 
stituted a material breach of the contract between the parties 
and respondents cannot be held for any loss which complainant 
may have sustained in the subsequent resale of the shipment. 
Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7172) 


LOUIS BAKER v. REBELLO PRODUCE Co. PACA Docket No. 7920. 
Decided May 25, 1961. 


Consignment—Failure to Account 


It is concluded that this was a consignment transaction and that respondent 
is liable to complainant for the reasonable value of the shipment. 


Mr. Earl V. Knight, of Spavinair, Oklahoma, for complainant. Kratky and 
Greenberg, of St. Louis, Missouri, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed with the Department on 
November 24, 1959, it is alleged that complainant consigned 
four truckloads of radishes to respondent to be sold for com- 
plainant’s account, and that respondent was to retain 10 per- 
cent of the sales price for his commission and to remit the 
remainder of the proceeds of such sales to complainant; that 
the shipments were received and accepted by respondent and 
were sold by him for the net amount of $1,323.94, but that 
respondent has failed to pay any part of the sales proceeds 
to complainant. 


A copy of the complaint and a copy of the report of investiga- 
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tion prepared by the Department were served upon respondent 
on or about February 10, 1960. A copy of the report of in- 
vestigation was served upon complainant on February 6, 1960. 
Respondent’s answer was filed on March 29, 1960. 

Respondent denies the allegations in the complaint and, as 
an affirmative defense, states that any damages which com- 
plainant may be entitled to in connection with the alleged 
shipments of radishes are the sole responsibility and liability of 
the Rebello-Niehaus Produce Co., with which company com- 
plainant transacted all business pertaining to said radishes. 

An oral hearing was held at St. Louis, Missouri, on July 
27, 1960. Both parties were represented by counsel. Louis Baker 
testified in his own behalf. Sam Rebello was called by com- 
plainant as an adverse witness, but refused to give any testi- 
mony. No testimony was introduced by respondent. Briefs were 
filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Louis Baker, is an individual whose post 
office address is Bixby, Oklahoma, 


2. Respondent, Sam Rebello, is an individual, doing business 
as Rebello Produce Co., whose address is 48 Produce Row, St. 
Louis, Missouri. At the time of the transactions involved in 
this proceeding, respondent was licensed under the act. 


3. During or about the period April 19 through April 25, 
1959, in the course of interstate commerce, complainant shipped 
from Bixby, Oklahoma, to respondent at St. Louis, Missouri, the 
below listed shipments of radishes for sale on consignment. 
Respondent received and accepted the shipments on the dates 
indicated and turned them over to the Rebello-Niehaus Pro- 
duce Co. for handling, which company, sold them for the net 
proceeds indicated, as follows: 





Date Net 
Invoice No. Contents Date Shipped Received Proceeds 
47 200 Crates Radishes Apr. 19, 1959 Apr. 21,1959 $ 244.34 
74 250 ” 4g Apr. 22, 1959 Apr. 24, 1959 281.58 
17 885 " s Apr. 28, 1959 Apr. 25, 1959 569.18 
79 196 ” oF Apr. 25, 1959 Apr. 28, 1959 228.84 
Total $1,323.94 


4. Respondent has failed and refused to make any payment 
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to complainant on account of these shipments. Complainant 
has not been paid for the shipments by the Rebello-Niehaus 
Produce Co., or by anyone else on respondent’s behalf. 


5. The formal complaint was filed on November 24, 1959, 
which was within 9 months after the accrual of the causes 


of action. 


CONCLUSIONS 


Respondent contends that there was a fatal variance between 
complainant’s pleadings and proof in that it is alleged that the 
radishes were shipped to respondent for sale on consignment, 
whereas the proof demonstrates that this was an outright sale. 
In support of this contention, respondent points to instances in 
complainant’s testimony wherein the transactions are referred 
to as “sales”. We find no merit in this argument. The evidence 
shows clearly that these four truckloads of radishes were 
shipped to respondent for sale on consignment. Complainant 
testified that he discussed the transactions with respondent by 
telephone and that respondent agreed to sell the radishes for a 
10 percent commission and to remit the remaining 90 percent 
of the sale proceeds to complainant, after the deduction of cer- 
tain expenses. Complainant issued a memorandum invoice on 
each of the transactions for his own records. The memorandum 
invoices showed the quantities of radishes in each shipment, 
but contained no indication of price, which would indicate that 
no price was agreed upon, as would have been the case had 
this been an outright sale. 

Respondent also contends that complainant failed to prove by 
a preponderance of the evidence that Sam Rebello was the 
real party in interest in these transactions, as opposed to the 
Rebello-Niehaus Produce Co. The report of investigation shows 
that respondent was licensed under the act as an individual, 
doing business as the Rebello Produce Co., 43 Produce Row, 
St. Louis, Missouri. The Rebello-Niehaus Produce Co., a corpo- 
ration, also of 48 Produce Row, St. Louis, Missouri, was sepa- 
rately licensed under the act. Complainant testified that he dealt 
only with Sam Rebello and that he did not deal with the Rebello- 
Niehaus Produce Co. He admitted that he had received ac- 
countings and checks from the Rebello-Niehaus Produce Co. 
on previous shipments which he had sent to Sam Rebello for 
sale on consignment. He admitted, further, that he had never 
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received a check from Sam Rebello in payment for any ship- 
ment of merchandise. 


The facts that Rebello had, in the past, turned similar ship- 
ments from complainant over to the Rebello-Niehaus Produce 
Co. for disposition, and that complainant received and ac- 
cepted checks and accountings issued thereon by the corpora- 
tion, do not prove that complainant intended to deal with the 
corporation or to depend upon the corporation’s financial re- 
sponsibility when he shipped produce to respondent for sale 
on consignment. On the contrary, in the memorandum invoices 
which complainant issued on these four shipments, he named 
Sam Rebello as the receiver, not the Rebello-Niehaus Produce 
Co. Complainant issued bills of lading on the shipments, three 
of which show a Chicago, Illinois, receiver as consignee, with 
instructions to “Stop for Partial Unloading, Sam Rebello Pro- 
duce, 43 Produce Row, St. Louis, Mo.” Thus, it is clear from 
the documents issued by complainant at the time of these 
transactions, that he intended to deal only with Sam Rebello 
or Sam Rebello Produce Co. The fact that respondent saw fit 
to turn the shipments over to the corporation for handling, with- 
out authority from complainant to do so, does not change the 
terms of the agreement of the parties nor relieve respondent 
from responsibility thereon. This is true, despite the fact that 
respondent appears never to have received the proceeds re- 
sulting from the resale of the radishes by Rebello-Niehaus 
Produce Co. 


Having established that the radishes herein were to be sold 
on consignment by respondent for complainant’s account, the 
next question arising involves the amount due complainant from 
respondent in connection with these transactions. Ordinarily, 
this is no problem, since the amount due equals the proceeds 
from a proper resale, less commission and expenses incurred 
on resale. Respondent, however, did not resell the radishes 
for complainant in this instance, but turned them over to 
Rebello-Niehaus Produce Co. for that purpose. Under these cir- 
cumstances respondent is liable to complainant for the reason- 
able value of the four shipments involved herein, which reason- 
able value is deemed to be the market value at destination of 
the four shipments of radishes. Jack Klein v. Wallace M. Ruark, 
15 A.D. 510. 


The record indicates that the radishes were resold by Rebello- 
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Niehaus Produce Co.; that a 10 percent selling commission 
and expenses incidental to the sale were deducted from the 
total receipts; and that there remained, as net proceeds, the 
sum of $1,323.94. No one appears to question the resale on 
the ground that it was not promptly and properly made, so 
we accept the results of such resale as representing the market 
value of the radishes at St. Louis, Missouri. Respondent’s fail- 
ure to account for the radishes and to remit the reasonable 
value thereof to complainant, in the sum of $1,323.94, is in 
violation of section 2 of the act, for which reparation should be 


awarded, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,323.94, with interest 
thereon at the rate of 5 percent per annum from June 1, 1959, 
until paid. 
Copies of this order shall be served upon the parties and the 
facts set forth herein shall be published. 


(No. 7173) 


CLEDIS PETERSON v. REBELLO PRODUCE Co, PACA Docket No. 
7917. Decided May 25, 1961. 


Consignment—Reasonable Value 


It is concluded that this was a consignment transaction and that respondent 
is liable to complainant for the reasonable value of the produce. 


Mr. Forest A. Christian, of Foley, Alabama, for complainant. Kratky and 
Greenberg, of St. Louis, Missouri, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed with the Department on 
November 25, 1959, it is alleged that complainant shipped 15 
truckloads of cabbage to respondent for sale on consignment, 
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that the loads were received and sold by respondent, but that 
respondent failed and refused to render an accounting of the 
sales or to pay the net proceeds thereof. Claim is made for 
$5,051.61 alleged to be due on the 15 shipments. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respond- 
ent on or about February 19, 1960. A copy of the report of 
investigation was served upon complainant on February 15, 
1960. Respondent’s answer was filed on March 29, 1960. 

Respondent denies the allegations in the complaint and, as 
an affirmative defense, states that any damages which com- 
plainant may be entitled to in connection with the alleged ship- 
ments of cabbage are the sole responsibility and liability of 
the Rebello-Niehaus Produce Co., with which company complain- 
ant transacted all business pertaining to said cabbage. 

An oral hearing was held at St. Louis, Missouri, on July 26, 
1960. Both parties were represented by counsel. Cledis Peter- 
son testified in his own behalf. No testimony was introduced by 
respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Cledis Peterson, whose 
address is Post Office Box 206, Loxley, Alabama. 


2. Respondent is an individual, Sam Rebello, doing business 
as Rebello Produce Co., whose address is 43 Produce Row, St. 
Louis, Missouri. At the time of the transactions involved in 
this proceeding, respondent was licensed under the act. 


3. During or about the period of October 27 through De- 
cember 2, 1958, in the course of interstate commerce, com- 
plainant shipped from Seymour, Wisconsin, to respondent at 
St. Louis, Missouri, the truckloads of cabbage, listed below, 
for sale on consignment. Respondent received and accepted the 
shipments on the dates indicated and turned them over to the 
Rebello-Niehaus Produce Co. for handling, which company sold 
them for the net proceeds indicated, as follows: 


Invoice No. Contents Date Shipped Date Received Net Proceeds 
651 116 sacks Oct. 27 Oct. 29 $ 112.68 
719 620 ” Oct. 28 Oct. 29 293.43 
725 650 ” Oct. 29 Oct. 31 223.55 
657 660 ” Nov. 1 Nov. 3 304.60 


658 584 ” Nov. 1 Nov. 3 320.96 
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Invoice No. Contents Date Shipped Date Received Net Proceeds 
734 626 ” Nov. 2 Nov. 5 287.62 
672 662 ”* Nov. 5 Nov. 7 352.46 
679 559” Nov. 8 Nov. 10 312.42 
681 650 ” Nov. 10 Nov. 11 355.65 
685 660 ” Nov. 13 Nov. 14 381.03 
736 600 ” Nov. 17 Nov. 19 405.79 
737 649 ” Nov. 19 Nov. 21 297.19 
756 633.” Nov. 22 Nov. 25 465.89 
757 640 ” Nov. 29 Dec. 1 705.41 
758 337 ” Dec. 2 Dec. 4 232.93 
*Five crates of squash included Total $5,051.61 


in this shipment. 


4. Respondent has failed and refused to make any pay- 
ments to complainant in connection with these 15 shipments 
of cabbage. Complainant has not been paid for these shipments 
by the Rebello-Niehaus Produce Co., or by anyone else in re- 
spondent’s behalf. 


5. The informal complaint was filed on July 17, 1959, which 
was within 9 months after the accrual of the causes of action. 


CONCLUSIONS 


It is contended in respondent’s brief that complainant failed 
to sustain his burden of proving the allegation that the 15 
truckloads of cabbage involved in the complaint were shipped to 
respondent for sale on consignment. We do not agree. The rec- 
ord contains invoices issued by complainant on each of the 
shipments. The invoices show the shipments as being “sold to” 
Sam Rebello, in some instances, and to “Sam Rebello Produce 
Company” in the remainder. The invoices show no prices for 
the merchandise listed thereon, but several of them contain 
the initials ‘“O. C.” in the price column. Complainant testified 
that these initials meant ‘‘on consignment”, and that this entire 
series of 15 shipments was handled on a consignment basis. 
This conclusion is borne out by the fact that the Rebello-Niehaus 
Produce Co. issued an account sales on each of the shipments, 
wherein the amounts received from the sales of the cabbage 
were recorded, the expenses and seling commissions were de- 
ducted, and the net proceeds were indicated. These accountings 
do not appear to have been sent to complainant, but were ex- 
hibited to the investigators from the Department in the course 
of the investigation. It is concluded from this evidence that 
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there is adequate proof in the record to establish that com- 
plainant shipped the 15 truckloads of cabbage to respondent 
for sale on consignment, that respondent received and accepted 
the shipments, that respondent turned them over to the Rebello- 
Niehaus Produce Co. for sale on consignment, and that they 
were sold by the Rebello-Niehaus Produce Co. for the amounts 
shown in the accountings rendered by that company. 


Respondent also contends that complainant was not dealing 
with respondent in these transactions, but was dealing with 
the Rebello-Niehaus Produce Co. The report of investigation 
shows that respondent was licensed under the act as an indi- 
vidual, doing business as the Rebello Produce Co., 43 Produce 
Row, St. Louis, Missouri. In addition, the Rebello-Niehaus Pro- 
duce Co. a corporation, also of 43 Produce Row, St. Louis, 
Missouri was separately licensed under the act. Complainant 
testified that he dealt only with Sam Rebello and that he did 
not deal with the Rebello-Niehaus Produce Co. He admitted 
that he had received checks from the Rebello-Niehaus Produce 
Co. in payment for previous loads of produce which he had 
shipped to Sam Rebello. 


The facts that Rebello had, in the past, turned similar ship- 
ments from complainant over to the Rebello-Niehaus Produce 
Co. for’ disposition, and that complainant received and accepted 
checks and accountings issued thereon by the corporation do 
not prove that complainant intended to deal with the corpora- 
tion or to depend on the corporation’s financial responsibility 
when he sent produce to respondent for sale on consignment. 
On the contrary, it is evident from the invoices which com- 
plainant issued on each of the 15 shipments involved in this 
case that he intended to deal with respondent individually. 
Respondent received and accepted the shipments on this basis 
and made no objection to the invoices which showed the pur- 
chaser as “Sam Rebello” or “Sam Rebello Produce Company.” 
The fact that respondent saw fit to turn the shipments over to 
the corporation for handling, without authority from complain- 
ant to do so, does not change the terms of the contract between 
the parties nor relieve respondent from responsibility in con- 
nection therewith. This is true, despite the fact that respond- 
ent appears never to have received the proceeds resulting from 
the resale of the cabbage by Rebello-Niehaus Produce Co. 


Having concluded that the cabbage involved herein (together 
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with the 5 crates of squash included in the shipment of No- 
vember 5) were to be sold on consignment by respondent for 
complainant’s benefit, the next question arising involves the 
amount due complainant from respondent in connection with 
these transactions. Ordinarily this is no problem, since the 
amount due equals the proceeds from the resale, less commis- 
sion and expenses incurred on resale. Respondent, however, 
did not resell the cabbage and squash for complainant in this 
instance, but turned them over to Rebello-Niehaus Produce Co. 
for that purpose. Under these circumstances, respondent is 
liable to complainant for the reasonable value of the produce 
involved herein, which reasonable value is deemed to be the 
market value at destination of these 15 shipments. Jack Klein 
v. Wallace M. Ruark, 15 A.D. 510. 


The record indicates that the cabbage and squash were re- 
sold by Rebello-Niehaus Produce Co.; that selling commissions 
and expenses incidental to the resale were deducted from the 
total receipts; and that there remained, as net proceeds, the 
sum of $5,051.61. No one appears to question the resale on the 
ground that it was not promptly and properly made, so we 
accept the results of such resale as representing the market 
value of the 15 shipments at St. Louis, Missouri. Respondent’s 
failure to account for the shipments and to remit the reason- 
able value thereof to complainant, in the sum of $5,051.61, is 
in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,051.61, with interest 
thereon at the rate of 5 percent per annum from January 1, 
1959 until paid. 

Copies hereof shall be served upon the parties and the facts 
herein shall be published. 


(No. 7174) 


TRUCKERS SHED v. REBELLO PRODUCE Co. PACA Docket No. 
7919. Decided May 25, 1961. 
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Joint Account—Damages 


Respondent’s failure to account for and remit joint account costs and share 
of joint account profits of these shipments is a violation of the act. Rep- 
aration is awarded complainant. 

Mr. John H. Carter, of Anna, Illinois, for complainant. Kratky & Greenberg, 
of St. Louis, Missouri, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A formal complaint was filed on November 30, 1959, in 
which it is alleged that complainant sold to respondent two 
truckloads of cabbage for handling on joint account, the first 
load consisting of 500 sacks of cabbage at a cost of $1.25 per 
sack, plus ice, making a total price of $644.50, and the second 
one consisting of 565 sacks of cabbage at a cost of $1.10 per 
sack, plus ice, making a total of $640. Complainant alleges that 
the two truckloads of cabbage were delivered to and accepted 
by respondent, who thereafter sold the cabbage but failed, 
neglected, and refused to render an accounting therefor or to 
make any payment to complainant in connection with these 
transactions. Complainant requests an award of reparation in 
the amount of $1,406.15. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respond- 
ent on or about February 10, 1960. A copy of the report of 
investigation was served upon complainant on February 6, 
1960. Respondent filed an answer to the complaint on March 
29, 1960. 

Respondent denies the allegation in the complaint and, as 
an affirmative defense, states that any damages which complain- 
ant may be entitled to in connection with the alleged ship- 
ments of cabbage are the sole responsibility and liability of 
the Rebello-Niehaus Produce Co., with which company com- 
plainant entered into the joint account contract and transacted 
all business pertaining to the said cabbage. 

An oral hearing was held at St. Louis, Missouri, on July 
27, 1960. Both parties were represented by counsel. C. S. Chan- 
nell testified for complainant. No testimony was introduced by 
respondent. A brief was filed for respondent. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of C. S. Channell 
and J. Cliff Thomas, doing business as Truckers Shed, whose 
post office address is Crystal Springs, Mississippi. 


2. Respondent is an individual, Sam Rebello, doing business 
as Rebello Produce Co., whose address is 48 Produce Row, 
St. Louis, Missouri. At the time of the transactions involved 
in this proceeding, respondent was licensed under the act. 


8. On or about May 12, 1959, in the course of interstate 
commerce, complainant agreed to deliver to respondent, for 
handling on a joint account basis, one truckload containing 500 
50-pound sacks of cabbage at an f.o.b. cost of $1.25 per sack, 
plus $19.50 for ice, or a total cost of $644.50. 


4. On or about May 12, 1959, in compliance with the agree- 
ment of the parties, complainant shipped a truckload of cabbage 
from Crystal Springs, Mississippi, to respondent at St. Louis, 
Missouri. On or about May 14, 1959, respondent received and 
accepted the shipment and turned it over to the Rebello-Niehaus 
Produce Co. for handling. The shipment was sold for gross 
proceeds of $1,082.50, from which unloading costs of $8, freight 
charges of $225, ice charges of $7.65, local cartage in the 
amount of $21.05, and the f.o.b. cost of $644.50 were deducted, 
resulting in a net return or profit of $176.30, of which, under 
the agreement of the parties, complainant was entitled to one- 
half, plus the f.o.b. cost of the cabbage, or a total amount of 
$732.65. 


5. On or about May 13, 1959, in the course of interstate 
commerce, complainant agreed to deliver to respondent, for 
handling on a joint account basis, one truckload containing 
565 50-pound sacks of cabbage at an f.o.b. cost of $1.10 per 
sack, plus $18.50 for ice, or a total cost of $640. 


6. On or about May 13, 1959, in compliance with the agree- 
ment of the parties, complainant shipped a truckload of cabbage 
from Crystal Springs, Mississippi, to respondent at St. Louis, 
Missouri. On or about May 15, 1959, respondent received and 
accepted the shipment and turned it over to the Rebello-Niehaus 
Produce Co. for handling. The shipment was sold for gross pro- 
ceeds of $1,042.40. From this sum was deducted the following 
costs: Unloading, $8; freight, $282.50; ice, $23.90; catage, $21; 
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and f.o.b. cost, $640. There was a net profit, after deducting 
these costs, of $67, of which, under the agreement of the parties, 
complainant was entitled to one-half, plus the f.o.b. cost of the 
cabbage, or a total amount of $673.50. 


7. Respondent has failed and refused to render an account- 
ing to complainant with respect to either of the loads of cabbage 
involved in this proceeding, or to pay or any part of the amounts 
due to complainant thereon. In addition, complainant has not 
been paid for these shipments by Rebello-Niehaus Produce Co., 
or by anyone else in respondent’s behalf. 


8. The formal complaint was filed on November 30, 1959, 
which was within 9 months after the causes of action herein 
arose. 


CONCLUSIONS 


Respondent argues, in his brief, that complainant has failed 
to prove the essential elements of the alleged contracts, includ- 
ing delivery and acceptance of the subject matter, and has 
failed to prove that respondent was the real party to the al- 
leged contracts. It should be noted that whereas respondent 
was represented by counsel at the hearing, no witnesses were 
called in respondent’s behalf. Complainant called respondent 
Sam Rebello, as a witness, but he refused to give any testi- 
mony, other than stating his name and address, on the grounds 
that his answers may tend to incriminate him. 


As to the elements of contract, C. S. Channell, witness for 
complainant, said that he talked with Sam Rebello on May 12, 
1959, and that they agreed that complainant would ship to 
Rebello one truckload of cabbage at a cost of not more than 
$1.25 per 50-pound sack, to be handled by respondent on a 
joint account basis. The shipment was made on the same day. 
The load was accompanied by an invoice which embodied the 
terms of the contract. The invoice is dated May 12, 1959; it 
shows complainant as the seller and “Rebello Produce” as the 
buyer; it shows the commodity as 500 sacks of cabbage at a 
cost of $1.25 per sack; it shows the terms of the contract as 
“Joint”; it shows the total cost of the goods as $625, plus 
$19.50 for ice, for a total invoice of $644.50; and it shows the 
name of the hauler and instructs respondent to pay the freight 
and ice enroute. Similarly, with respect to the second load in- 
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volved in this proceeding, Channell and Rebello had a tele- 
phone conversation on May 13, 1959, in which they agreed that 
complainant would ship a truckload of cabbage to respondent 
to be handled on joint account. In this case, no definite cost 
price was agreed upon. Channel testified that “we talked in 
general terms of a dollar and I told him that I didn’t think 
I could do it for a dollar and I would try, and he said, ‘go 
ahead.’ Well, it was a dime more. I didn’t think it would hurt, 
so it was a dollar and ten cents.” Respondent argues in his 
brief that, since no definite cost price was agreed upon, an es- 
sential element of the contract is lacking. However, this agree- 
ment also was reduced to writing in the form of an invoice which 
accompanied the shipment. The invoice contains all of the 
terms which were contained in the first one, and shows the 
cost price as $1.10 per sack. It should be noted that both of 
these invoices were delivered to respondent with the respective 
loads and that there is no evidence that respondent ever ob- 
jected to any of the terms stated therein. 


Respondent contends in his brief that there is insufficient evi- 
dence to show that either of the loads was ever delivered to 
respondent. However, the report of investigation shows that 
the loads were delivered to respondent’s place of business at 
43 Produce Row, St. Louis, Missouri, on May 14 and 15, re- 
spectively, and that they were sold and accountings were pre- 
pared on May 18 and 20. The accountings reflect precisely 
the same terms of contract as are reflected in complainant’s 
invoices, with respect to quantity, cost price, and joint account 
terms. The accountings, however, are prepared on the letter- 
head of the Rebello-Niehaus Produce Co., whereas the in- 
voices show the buyer as the Rebello Produce Co. These account- 
ings were never issued to complainant, but were turned over 
to the investigator by respondent’s attorney at the time of the 
Department’s investigation of this complaint. It is concluded 
from the foregoing that all of the essential elements of the 
contracts have been established by the evidence before us, and 
that there is adequate proof that the shipments were delivered 
to and accepted by respondent. 

The prime question to be determined is whether there is suf- 
ficient proof that complainant was dealing with respondent 
rather than with the Rebello-Niehaus Produce Co. The report 
of investigation shows that respondent was licensed under the 
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act as an individual, doing business as the Rebello Produce Co., 
43 Produce Row, St. Louis, Missouri. In addition, the Rebello- 
Niehaus Produce Co., a corporation, also of 43 Produce Row, 
St. Louis, Missouri, was separately licensed under the act. 
Complainant testified that he dealt only with Sam Rebello and 
that he knew nothing about the Rebello-Niehaus Produce Co. 
He did admit, on cross-examination, that he had received checks 
and accountings from the Rebello-Niehaus Produce Co. with 
respect to prior transactions which he had had with Sam Rebello, 
and also that he had visited respondent at 48 Produce Row at 
St. Louis and had seen the Rebello-Niehaus Produce Co. sign 
on the store at that address. These facts, however, do not 
establish that complainant contracted to send his produce to 
the Rebello-Niehaus Produce Co. rather than to respondent 
individually. The facts that Rebello had, in the past, turned 
similar shipments which complainant had sent to him over to 
the corporation for disposition, and that complainant had re- 
ceived and accepted checks and accountings issued by the 
corporation, do not prove that complainant intended to deal 
with the corporation and to depend on the corporation’s finan- 
cial responsibility when he sent produce to respondent to 
handle. On the contrary, it is evident from the invoice which 
complainant issued on the two shipments that he intended to 
deal with respondent individually, since the name of the buyer 
is clearly shown as Rebello Produce Co. Respondent accepted 
the shipments and made no objection to the terms of the in- 
voices which accompanied the shipments. The fact that re- 
spondent saw fit to turn the shipments over to the corporation 
for handling does not change the terms of the contracts be- 
tween the parties nor relieve respondent from his responsibility 
under the joint account terms of the contracts. 

These conclusions would be incomplete if we failed to observe 
that nowhere in the record does it appear that the proceeds 
realized by Rebello-Niehaus Produce Co. from the handling of 
the two shipments of cabbage involved herein were afterwards 
remitted to respondent Rebello Produce Co. Knowledge as to 
this fact would be most readily available to respondent, however, 
who might have used the plea of lack of receipt of such funds 
as an affirmative defense to complainant’s demand for pay- 
ment. The burden of pleading and proving such matter, how- 
ever, falls upon respondent, who has done neither. 


It is concluded that there is adequate proof in the record 


GROWER’S MARKETING SERVICE v. CENTRAL PRODUCE 533 
Cite as 20 A.D. 533 


to establish the terms of the contracts as alleged in the com- 
plaint and to show that respondent was a party to the joint 
agreement disposing of the two loads of produce in question. Re- 
spondent’s failure to account for and remit joint account costs 
and share of joint account profits of these shipments is a viola- 
tion of section 2 of the act. Complainant’s damages, resulting 
therefrom, are $1,406.15, for which reparation should be 
awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $1,406.15, with interest thereon 
at the rate of 5 percent per annum from June 1, 1959, until 
paid. 

The facts and circumstances of this case shall be published. 

Copies of this order shall be served upon the parties, 


(No. 7175) 


GROWER’S MARKETING SERVICE, INC. v. CENTRAL PRODUCE CO., 
INc. PACA Docket No. 8175. Decided May 26, 1961. 


Failure to Sustain Burden of Proof—Dismissal 


Since complainant failed to sustain its burden of proving the allegations of 
the complaint, the complaint is dismissed. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Of- 
ficer. 


Decision by Thomas J, Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on March 21, 1960. 
The formal complaint was filed on September 22, 1960. Com- 
plainant requests an award of reparation in the sum of $127.40, 
which is alleged to be the damages sustained by complainant 
as the result of respondent’s rejection, without reasonable 
cause, of a lot of Temple oranges sold to respondent on De- 
cember 19, 1959. 
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A copy of the report of investigation prepared by the De- 
partment was served upon complainant on October 10, 1960. A 
copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on the same date. 
Respondent filed an answer to the formal complaint on Octo- 
ber 25, 1960, denying liability. 

Since the amount in dispute in this proceeding is less than 
$500, the issues are determined in accordance with the short- 
ened method of procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20). Pursuant to such procedure, 
complainant filed an opening statement, respondent adopted 
its verified answer as its answering statement, and complainant 
filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Grower’s Marketing Service, Inc., is a 
corporation whose address is Post Office Box 1061, Leesburg, 
Florida. 


2. Respondent, Central Produce Co., Inc., is a corporation 
whose address is 9 North Beeson Street, Uniontown, Pennsyl- 
vania. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On December 19, 1959, in the course of interstate com- 
merce, complainant sold to respondent, through a broker, R. 
Patt Brokerage, Inc., of Altoona, Pennsylvania, oranges and 
tangerines, U.S. No. 1 grade, in the quantities and at the prices 
set forth below: 


FOB Unit Ex- 
Quantity & Description Price tension 
18 — 1-3/5 Bu. W/B Boxes Jack-S Pineapple Oranges $ 3.40 $ 61.20 
45 — 4/5 Bu. W/B Boxes Spread Eagle Pineapple Oranges 1.80 81.00 





75 — 4/5 Bu. W/B Flats Spread Eagle Tangerines 150s 3.50 262.50 
35 — 4/5 Bu. W/B Flats Spread Eagle Tangerines 210s 3.00 105.00 
Total $ 509.70 


4. On or about December 20, 1959, complainant shipped 
from Plant City, Florida, to respondent at Uniontown, Pennsyl- 
vania, by truck, citrus fruit meeting the specifications of the 
contract. The shipment arrived in Uniontown on December 
22, 1959, and was there accepted by respondent. 


5. The broker issued a Brokers Standard Memorandum of 
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Sale to the parties dated December 21, 1959, in connection with 
this transaction. Respondent received its copy of this memo- 
randum on December 23, which was the day after the ship- 
ment arrived at the contract destination, Uniontown, Pennsyl- 
vania. In addition to the items listed in Finding of Fact No. 
3, the memorandum also carried the specification: 


“175/150 cartons temple oranges, Carney Pride Brand 
2.50 fob.” 


6. Complainant tendered the 175 containers of Temple 
oranges to respondent on December 22, at the time of respond- 
ent’s acceptance of the items listed in Finding of Fact No. 3, 
which tender was refused by respondent. Complainant then sold 
the rejected oranges to another buyer, Baer Bros., Inc., of 
Cumberland, Maryland for $2.50 per container, delivered Cum- 
berland, Maryland. 


7. Respondent has paid $509.70 to complainant an account 
of this transaction. 


8. An informal complaint was filed on March 21, 1960, which 
was within 9 months after the alleged cause of action herein 
arose. 


CONCLUSIONS 


There is no dispute between the parties herein regarding 
the fact that respondent purchased the kinds and quantities 
of citrus fruit set forth in Finding of Fact No. 3; that fruit 
answering this description was shipped by complainant to 
respondent at Uniontown, Pennsylvania; and that said fruit 
was there accepted by respondent, which paid to complainant 
the agreed purchase price therefor in the sum of $509.70. 

Complainant alleges, however, that in addition to the fruit 
sold to respondent and described in Finding of Fact No. 3, 
the agreement of December 19 between the parties also pro- 
vided for the sale to respondent by complainant of 175 cartons 
of U.S. No. 1 Temple oranges; that oranges of this grade and 
variety and in this quantity were shipped to respondent along 
with the citrus fruit described in Finding of Fact No. 3; but 
that respondent rejected said Temple oranges at destination 
in breach of contract and in violation of the act. Respondent, 
for its part, denies that it agreed to purchase any Temple 
oranges from complainant, and denies that it knew Temple 
oranges were included in the shipment until the oranges ar- 
rived at respondent’s place of business. 
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Complainant, as the party affirmatively alleging that the 
contract of December 19, 1959, expressly provided for the pur- 
chase by respondent of the lot of Temple oranges in question, 
has the burden of proving, by a preponderance of the evidence, 
that this was so. Anonymous, 13 A.D. 706; Anonymous, 10 
A.D. 1363. 

From the evidence, it is clear that complainant did not deal 
directly with respondent in negotiating the contract of De- 
cember 19, but was represented by the broker and accepted 
the broker’s word as to the details of the contract. It thus 
appears to be complainant’s position that, with respect to the 
negotiations of December 19, it was told by the broker that 
respondent wished to purchase the Temple oranges in question. 


In the face of respondent’s denial that it agreed to purchase 
Temple oranges, and in view of the fact that complainant, of 
its own knowledge, does not know exactly what respondent 
agreed to buy, it appears mandatory that complainant, if it 
is to sustain its position, must present a statement or other 
evidence from the broker supporting complainant’s position. 
No such statement is included in the record, however, and 
while the memorandum of sale issued by R. Patt Brokerage, 
Inc., on December 21 does list Temple oranges as being included 
in the agreement of December 19, this memorandum is of 
little probative value. Respondent, in regard to the memoran- 
dum, states, without contradiction, that the memorandum was 
not received by respondent until the day after the arrival of 
the disputed lot of oranges at Uniontown. This being true, re- 
spondent not only had no chance to protest this term of the 
memorandum but could not have known of its inclusion as a 
purported part of the contract of sale. 


It is our opinion, and we so conclude, that complainant has 
failed to sustain its burden of proving that respondent agreed 
to purchase the Temple oranges in dispute. The complaint 
should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties, 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7176) 


PACA Docket No. 8237. Dismissed May 8, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7177) 


PACA Docket No. 7834. Dismissed May 24, 1961, by THomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7178) 


GULF BANANA COMPANY, INC. v. LAVIAGE BANANA Co. PACA 
Docket No. 8344. Reparation of $5,974.63 with 5 percent in- 
terest from August 1, 1960, awarded complainant against 
respondent in order issued May 1, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7179) 


ToM TAKAYAMA v. MANUEL WIKE AND WAYNE DouGLas. PACA 
Docket No. 8359. Reparation of $1,430.81 with 5 percent in- 
terest from August 1, 1959, awarded complainant against re- 
spondents in order issued May 2, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7180) 


HuGH Fucus Potato Co. v. WILLIAM J. TRUJILLO. PACA 
Docket No. 8350. Reparation of $1,726.15 with 5 percent in- 
terest from January 1, 1960, awarded complainant against 
respondent in order issued May 8, 1961, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 7181) 

REED & PERRINE, INC. v. R. PATT BROKERAGE, INC. PACA 
Docket No. 8371. Reparation of $647.50 with 5 percent in- 
terest from December 1, 1960, awarded complainant against 
respondent in order issued May 8, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7182) 


WAVERLY GROWERS COOPERATIVE v. R. PATT BROKERAGE, INC. 
PACA Docket No. 8369. Reparation of $7,096.38 with 5 per- 
cent interest from January 1, 1961, awarded complainant 
against respondent in order issued May 8, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7183) 


PACIFIC GAMBLE ROBINSON Co., INC. v. FRANK J. CRIVELLA 
& Co., INc. PACA Docket No. 8367. Reparation of $5,634.74 
with 5 percent interest from May 1, 1960, awarded complain- 
ant against respondent in order issued May 15, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7184) 


R. E. WILLSON COMPANY v, PARADISE FRUIT PACKERS. PACA 
Docket No. 8368. Reparation of $46 with 5 percent interest 
from August 1, 1960, awarded complainant against respond- 
ent in order issued May 15, 1961, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 7185) 


BANANA SUPPLY COMPANY v. OSCAR L. MORENO. PACA Docket 
No. 8377. Reparation of $191.60 with 5 percent interest from 
August 1, 1960, awarded complainant against respondent in 
order issued May 16, 1961, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 7186) 


BARNETT ASSOCIATES, INC. v. R. PATT BROKERAGE, INC. PACA 
Docket No. 8373. Reparation of $4,734.65 with 5 percent in- 
terest from January 1, 1961, awarded complainant against 
respondent in order issued May 16, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7187) 


IDAHO POTATO PACKERS CORP. OF IDAHO v. PICK AND PECK 
PrRoDUCE, PACA Docket No. 8374. Reparation of $1,832.50 
with 5 percent interest from September 1, 1960, awarded 
complainant against respondent in order issued May 16, 1961, 
by Thomas J. Flavin, Judicial Officer. 


(No. 7188) 


PERI BROTHERS v. PEERLESS PRoD. Co., INC. PACA Docket No. 
8376. Reparation of $1,287.94 with 5 percent interest from 
May 1, 1960, awarded complainant against respondent in 
order issued May 16, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7189) 


J. RANDAZZO & SONS, INC, v. APPLE KING. PACA Docket No. 
8380. Reparation of $271.70 with 5 percent interest from 
October 1, 1960, awarded complainant against respondent in 
order issued May 16, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7190) 


BANANA SALES COMPANY v. BANANA WHOLESALE COMPANY. 
PACA Docket No. 8381. Reparation of $375.40 with 5 per- 
cent interest from September 1, 1960, awarded complainant 
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against respondent in order issued May 18, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7191) 


SMALL’s F ARMS, INC. v. RALPH BOEHMER BROKERAGE CO. 
PACA Docket No. 8383. Reparation of $562.50 with 5 per- 
cent interest from July 1, 1960, awarded complainant against 
respondent in order issued May 18, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7192) 


BLYTHE MELON GROWERS v. DICK HARPER’S FRUIT AND PRO- 
DUCE. PACA Docket No. 83138. Reparation of $934.20 with 5 
percent interest from August 1, 1960, awarded complainant 
against respondent in order issued May 19, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7193) 


C. H. ROBINSON, INC. v. OTT BROTHERS PRODUCE. PACA Docket 
No. 8323. Reparation of $1,677.77 with 5 percent interest 
from September 1, 1960, awarded complainant against re- 
spondent in order issued May 31, 1961, by Thomas J. Flavin, 
Judicial Officer. 
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